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1. Information on labour affairs 

 
INTRODUCTION 
the Unit social and labour affairs of the BES island Perform tasks in the area of 
labour (and social affairs). 
 
The unit social and labour Affairs (S.Z.W.)  
The Labour affairs is in charge with the tasks in the area of labour.  
The Labour affairs has the following tasks: 
• Formulating policy memorandums and recommendations and 
  making proposals for the development, adjustment, monitoring and 
  implementation of a national policy concerning labour and the policy 
  in the area of safety and labour inspection; 
• Preparing, implementing and monitoring the legislation concerning  
  labour and monitoring the compliance with this Legislation; 
   
The  EXECUTIVE SECTION 
The executive section of the Labour Affairs on the BES Island monitors the 
compliance with the labour legislation (arbeidswet 2000 BES) and settles 
complaints resulting from the labour relations between employers and 
employees.  
Furthermore, the section intervenes in current, individual labour conflicts.  
The section also implements stipulations of the National Ordinance Concerning 
the Termination of Labour Contracts whereby employers’ requests for the 
dismissal of employees are treated. For more information see the folders: 
employer and dismissal and employee and dismissal. 
 
The national ordinances of which the section monitors the compliance are: 
• The National Ordinance concerning Minimum Wages (see folder: 
minimum wages); 
• The Arbeidswet 2000 BES (see folders: flexibilization of the 
labour legislation! the labour duration, lunch breaks, breaks and 
overtime! payment of overtime! holidays); 
• The Vacation Regulation BES (see folder: vacation and holidays); 
• The Civil Code (see folder: the labour contract). 
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2. the working agreement 

 
1.Agreements for the performance of labour 
 
With regard to agreements for the performance of work against 
compensation, the Civil Code explicitly states three sorts of agreements. 
These are: 
1. the agreement of contracted work; 
2. the agreement for the performance of fixed service; 
3. the working agreement. 
 
Contracted work 
The contract for work is an agreement whereby one party, the contractor, 
commits himself towards the other party, the contractee, to execute a 
fixed work of material nature for a specified price determined by the 
contractee 
 in this case one has a specific result in mind. 
 
Agreement for performance of fixed services (services rendered) 
 
In practice agreements for the performance of fixed services can fall 
under several categories (rest group). 
It generally concerns the relation between a professional (e.g. lawyer, 
notary, accountant, guide, etc.) and his client. Plus all other sorts of 
agreements where there is work conducted but there is no work 
agreement (the authority element is absent), e.g. gardening, carwash, 
etc. 
 
The working agreement 
 
The working agreement is an agreement whereby one party, the 
employee, commits himself to perform work in the employ of the other 
party, the employer, against wages during a fixed period of time. 
 
If a person has worked for someone else for remuneration during three 
consecutive months for at least eight hours per week or at least 35 hours 
per month, it is assumed that a working agreement exists, unless the 
employer can prove otherwise. 
 
This folder only deals with the working agreement. 
 
2. When does an agreement qualify as a working agreement? 
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A working agreement should have the following elements in order to 
qualify as a working agreement: 
A. Wages 
B. Work 
C. Authority (supervision) element (in the employ of) 
 
Ad A. Wages are the agreed upon exchange of the employer for the 
work done by the employee. 
Money (fixed amount, provision, share in the profit), food, work-clothes, 
production and use of housing can be elements of wages. 
The employer must take into account the provisions of the 
Minimum Wages Ordinance. 
 
Ad B. The employee must perform the work; the work must be of value 
and must be performed by the employee himself; meaning no third 
party is allowed to perform the work. 
 
Ad C. The employee is in the employ of the employer; the employer is 
authorized to execute authority; the employer is authorized to 
give orders (binding indications! instructions); the employer is 
authorized to supervise the work. 
The factual situation is decisive; not how parties call their relation 
towards each other. 
 

3. The form / content 

The working agreement is form free, meaning that it can be concluded 
both verbally as in writing. However, for a number of provisions the 
written form is prescribed. The written form has preference over the 
verbal one with regard to the evidence possibilities; the costs are for the 
employers account 
In general the parties involved, when concluding a working agreement, 
will have to make arrangements concerning the duration, the nature of 
the work to be conducted, the position to be held, the salary, vacation, 
certain allowances, etc. 
 
4. Trial period 
The parties involved can agree upon that the first two months 
(maximum) will be considered a trial period. During this trial period both 
parties have the right to terminate the agreement immediately without 
giving a reason. A trial period can be agreed upon only in writing. A trial 
period of more than two months is void. 
 



 

 5 

 
5. Duration 
The service can be entered into for a fixed (e.g. one week, six months, 
one year, for the duration of the work, as long as the replaced employee 
is sick) or for a non-fixed period of time (the so-called “permanent 
service”). 
Since the coming into force of the Ordinance Flexibilization of the Labour 
legislation (August 1, 2000) it is no longer possible to extend labour 
agreements for a fixed time period indefinitely. Notice is no longer 
required for the termination (not in between) of an extended temporary 
labour agreement, so the extended temporary agreement (up and till the 
third temporary agreement) also ends automatically. 
However, after a series of four extended labour agreements, following 
each other within three months, the fourth contract automatically 
becomes an agreement for an indefinite period (“permanent service’). 
The same applies if less than four fixed time agreements follow each other 
at less than three months intervals and these labour agreements 
combined (including the interruptions) exceed a 36 months period. 
 
A labour agreement for a fixed period can only be terminated before it’s 
ending date if both parties have agreed thereupon in writing. 
 
The difference between a fixed and a non-fixed period of time is of 
importance, on the one hand for the way the service is terminated and on 
the other hand, for the prolongation of it. (see folders: Employee and 
dismissal and Employer and dismissal). 
 
6. Reward 
The employer has the obligation to pay the employee at least the hourly 
minimum wage. 
There is only one hourly minimum wage for all categories, so also for 
household personnel. 
 
In the new system minimum weekly wages are determined by multiplying 
the number of hours worked per week by the minimum hourly wage. 
Monthly wages are calculated by multiplying the hourly minimum wage 
first by the number of hours worked per week and then by 4.33 (see also 
the folder of Gross hourly minimum wages). 
 
7. Payment which is due 
Wages fixed according to space of time (for example hourly-, weekly-, 
fortnightly-, monthly wage) are payable from the point of time when the 
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employee entered service until the time of termination of the service 
relationship. 
 
In principle the employer does not have to pay the employee his wages 
owed for the time during which the employee has not performed the 
stipulated work (no work no pay). 
However, the employee retains his right to wages in case of: 
 
a. Sickness or accident 
If the employee is unable to perform his work due to sickness or 
accident, he will have to receive for a relatively short period (a 
couple of weeks) his full salary. Only by written agreement (e.g. 
collective labour agreement) one can deviate from this. 
 
Mind you: those who fall under the Social Security Bank (SVB) 
(these are persons who earn an income lower than the 
premium limit of the Sickness Insurance which is 
determined by the Social Security Bank) have a right to 
sickness benefits for a maximum of 2 years. 
 
b. Fulfillment of legal “duties” 
If an employee is not able to work due to the fulfillment of a by 
general ordinance stipulated obligation, which could not be 
performed in his free hours (e.g. casting his vote, notification at the 
registrar’s office), he will have to receive for a relatively short 
period, to be calculated according to fairness (= a couple of 
hours) his full salary. 
 
c. Special circumstances 
If an employee is unable to work due to special circumstances (e.g. 
the confinement of his wife, the death and burial of one of his 
housemates or his parents, grandparents, children, grandchildren, 
brothers and sisters), he will have to receive for a relatively short 
period, to be calculated according to fairness (= one of more 
days) his full salary. 
In collective labour agreements these and other cases can be 
regulated more precisely under the heading: short absenteeism 
or extraordinary leave. 
d. Employer’s absenteeism 
If an employee is willing to perform work, but the employer does 
not make use of this, then the employee has to receive full 
payment of his salary. 
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8. Overtime 
The Labour Regulation 2000 BES distinguishes between scheduled workers and 
non-scheduled workers. A scheduled worker is an employee whose 
working hours fall completely or partly outside the normal office 
(business) hours. 
It is important to know whether an employee is a scheduled worker or not 
because different rules concerning working hour, rest time, overtime, etc. 
apply to both groups (see also the folder: Flexibilization of the labour 
legislation). 
Overtime can arise as a consequence of: 
• work during the rest time/period; 
• work that exceeds the maximum number of hours per day or per 
week. 
 
Overtime compensation 
 
The compensation for overtime in case of:   Compensation:  

(incl.regular wage) 
 
Exceeding the maximum number of hours    15O% 
(per day or after four weeks) 
Overwork during breaks       150% 
Overwork on half day that the employee is    175% 
free according to his work schedule 
Overwork on day of rest       200% 
Overwork on public holiday      250% 
Overwork in combination with night duty    175% 
(only for scheduled workers) 
 
Employer and employee can agree in writing that overtime instead of 
being compensated in money will be partly or wholly compensated in time 
back, in proportion to the above mentioned compensation percentages. 
For hotels, restaurants and casino’s different rules apply. See the folder: 
Labour ordinance hotels, restaurants and casino’s. 
Also for household personnel separate rules apply. For this group see the 
folder; Flexibilization of the labour legislation. 
 
9. Vacation 
In the Ordinance Vacation Regulation the minimum number of days of 
vacation per year is stated: three times the number of workdays 
stipulated per week. 
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So if somebody works 4 days a week, he or she is entitled to a minimum 
of 4 x 3 = 12 paid days of vacation. However, if an employee works six 
days per week, he/she does not need to have more than 15 days of 
vacation, it is allowed. During the vacation the wages must be paid. Half 
of the vacation should be given jointly. Payment of the days of vacations, 
that have not been taken, is only allowed at the end of the working 
agreement. (see the folder: Vacation and public holidays). 
10. Termination of the working agreement 
 
The working agreement can be terminated in the following ways: 
 
a. Mutual consent 
Under certain conditions parties can agree on termination with 
mutual consent of the working agreement. 
 
b. Death of the employee 
The working agreement between an employer and an employee will 
terminate due to the death of the employee. However, the death of 
the employer does not terminate the working agreement. 
 
c. when the time has elapsed 
The working agreement with a fixed period of time 
terminates, insofar nothing else has been agreed upon, 
automatically when the time agreed upon has lapsed. This means 
that prior notice of termination is not needed, unless agreed upon. 
If the working agreement with a fixed period of time is prolonged 
tacitly or explicitly, prior notice of termination is not needed, this 
means that the prolonged (up and till the third) temporary working 
agreement terminates automatically. 
 
d. Dissolution of the working agreement by court 
The service can also be terminated because a judge has, at the 
request of one of the parties concerned, dissolved the working 
agreement on grounds of grave (important) reasons. The 
petitioner usually has to pay an indemnification to the other party. 
 
e. Termination during the trial period 
During the trial period the agreement can be terminated at any 
time, without being liable for damages. 
 
f. Dismissal “on the spot” 
Both the employer and the employee can terminate the service with 
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immediate effect due to an urgent reason. The dismissal has to be 
“on the spot” (taking effect immediately) and the party concerned 
has to be notified immediately of the urgent reason. 
 
g. Notification 
The working agreement can be terminated by notification. 
One has to take into account the day of notification and the terms 
for notification. The day of the notification (the day the agreement 
is terminated) is the day on which the working agreement ends as a 
consequence of notification (so this is not the day notification takes 
place). Nowadays notice can be given at any day unless parties 
have agreed differently in writing. The period of notice starts from 
the day notice has been given. So if the notice period is one month 
and notice is given on e.g. March 20, than the labour agreement 
has ended on April 21. 
 
The period of notice the employer has to take into consideration 
depends on the duration of the employment: 
1. if the employment lasted less than five years: one month; 
2. if the employment lasted more than five years, less than ten years: 
two months; 
3. if the employment lasted more than ten years, less than fifteen 
years: three months; 
4. if the employment lasted more than 15 years: four months. 
 
The period of notice for the employer may only be shortened 
through a collective labour agreement (CLA). The period of notice 
can be extended through a written agreement. 
The period of notice for the employee (whether paid monthly, 
weekly or biweekly) is one month. This period can be shortened of 
extended through a written agreement. The notice period for the 
employee cannot be extended to more than six months. 
 
11. The severance pay scheme 
 
An employee, who has not caused the termination of his working 
agreement, is entitled to severance pay. The severance pay is an one 
time payment calculated on the basis of the number of years of 
employment. 
 
The severance pay scheme is as follows: 
   •  for the first till the tenth year in service one week’s wages per 
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      year of employment; 
   •  for the eleventh till the twentieth full years in service one and a 
      quart times the week’s wages per year; 
   •  for the following years twice the week’s wages per year 
(see the folder: Severance pay after dismissal). 
 
 
 
 
 

3. Vacation and public holidays 

 
1. To whom does the Vacation Regulation 1949 apply? 
 
The Vacation Regulation 1949 (P.B. 1949, no. 17) applies to all employees 
who are working on the basis of a working agreement. A working 
agreement can be concluded both verbally or in writing. 
Not everybody can be considered to be an employee, like sailors, 
home workers and live-in children of the employer, for whom they work. 
 
Mind you!: domestic workers do fall under this Regulation. 
 
2. To how many vacation days are the employee entitled? 
 
For each year, which you have been working consecutively with the same 
employer, you are entitled to a vacation of at least three times the 
contracted number of workdays per week with pay. 
 
For example: 
  •  An employee who works two days per week is entitled to three times 
     two (= the number of workdays per week) = six vacation days with 
     pay in a year; 
  • An employee who works three days per week is entitled to three times 
    three = nine vacation days with pay in a year; 
  • An employee who works five days per week is entitled to three times 
     five = fifteen vacation days with pay in a year. 
 
However, in case you work six days per week, you are entitled to at 
least fifteen vacation days. 
 
Mind you!: more vacation days can always be agreed upon between 
                   employer and employee!. 



 

 11 

 
3. How is the vacation given? 
 
The vacation is given preferably consecutively. On your request or when 
the activities so demand, the vacation can be divided. However, at least 
half the vacation has to be given consecutively. The decision regarding the 
moment on which the vacation will begin, occurs after consultation 
between the parties concerned, but the final decision lies with the 
employer. 
 
 
4. When can the employer delay or revoke the vacation’ 
 
The employer can, on your request or due to reasons related to the 
company’s interest, delay the date of the vacation or revoke the already 
started vacation. If an employer revokes your already started vacation 
due to reasons related to the interest of the company, he will have travel and 
hotel expenses you may have suffered due to the delay of the 
vacation. 
 
If at the beginning of your vacation you are unfit to work in the meaning 
of the Accident Insurance Ordinance (P.B. 1966, no. 14) or at that 
moment or during your vacation you are sick or you get sick in the 
meaning of the Sickness Insurance Ordinance (P.B. 1966, no. 15), the 
vacation or the part that was not enjoyed, will be considered as revoked. 
 
5. When do you lose your right to vacation? 
 
The right to vacation over the previous year becomes superannuated, if 
you have not been to work during that year: 
     a. due to sickness or accident, in total for at least six months; 
     b. due to the compliance with legal obligations, in total at least six 
         weeks. 
 
6. What happens to the vacation days that were not taken? 
The vacation days, which one is entitled to, but which have yet not been 
taken at the moment that one has claim, will be joined till a maximum of 
six times the stipulated number of workdays per week. Vacation days 
above this maximum will lapse. 
The employer is obligated to have the joint maximum vacation be taken 
within three months after the request, while you are obligated to take this 
vacation, asked or unasked by the employer. 
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For companies, where work is done continuously, a periods of six months 
apply. 
 
The joint maximum vacation will be given consecutively and cannot be 
delayed or evoked, except when at the beginning of your vacation you are 
inapt to work or at that moment or during your vacation you are sick or 
you get sick. 
 
7. What happens to the vacation days which have not been 
    taken at the termination of the service? 
At the termination of the working relationship all vacation days, which 
have not been taken, will be paid according to their value in money. When 
calculating the number of vacation days a part of a day will be calculated 
as a whole day. 
The wage per day will be calculated as follows: 
 
For the employee who has a five-day workweek: 
a. the hourly wage agreed upon between the employer and employee, 
    multiplied by the average number of working hours per week of the 
    employee in question, divided by 5; or 
b. the weekly wage divided by 5; or 
c. the monthly wage multiplied by 3, divided by 65. 
     
For the employee who has a six-day workweek: 
a. the hourly wage agreed upon between the employer and employee, 
    multiplied by the average number of working hours per week of the 
    employee in question, divided by 6; or 
b. the weekly wage divided by 6; or 
c. the monthly wage multiplied by 3, divided by 78. 
    
 EXAMPLE 
An employee works five days per week. He gets US$. 1.000,- per month. His day’s 
wage with a 
five day’s workweek is (monthly wage x 3) divided by 65= (US$. 1.000,- x 3 divided by 
65= 
US$ 46,15. 
The employee is entitled to (5x3=) 15 vacation days per year. 
Imagine: at the termination of his working relationship he still has 7,5 vacation days left. 
The employer will have to pay the following amount to the employee at the termination 
of the 
working relationship: 
7 times US$ 46,15=         US$ 323,05 
Half a day is calculated as a whole day   US$.  46,15+ 

US$. 369,20 
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PUBLIC HOLIDAYS 
  
• New Year’s day; 
• Good Friday; 
• Easter Sunday and Monday; 
• Ascension Day; 
• Whitsunday; 
• The Queen’s birthday; 
• 15th of December (Kingdom Day); 
• Christmas and Boxing Day; 
• The day of the Flag: 6/9 on Bonaire 16/11 on St. Eustatius and  
   the first Friday of December on Saba; 
• Labour Day 
 
Mind you!: national holidays are not considered as vacation and 

are therefore extra free days for the employee. 

 
 
 

4. Gross hourly minimum wage 

 
Each employee has the right to an hourly wage that is not lower than the 
hourly minimum-wage. The employer may pay a higher amount. The 
hourly minimum wages apply to all workers, including household 
personnel. 
 
If the wage is determined per week or per month, the minimum wage will 
be determined for this period unless agreed upon differently, under a 
round up to whole US Dollar: 
 
Weekly minimum wage: the amount of hours worked per week 
multiplied by the hourly minimum wage 
 
Monthly minimum wage: the weekly minimum wage multiplied by 4.33 
 
With regard to the wages over a period of 15 days (quincena) or a period 
of 14 days (bi-weekly) the following calculation can be applied: 
•  Quincena = annual wage : 24 
•  Bi-weekly period = annual wage : 26 
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GROSS HOURLY MINIMUM WAGE 
 
Bonaire, as of 1 January 2013 
21 year or older   USD.  4,55 
20 year  (90%)   4,10 
l9  year (85%)  3,87 
18 year (75%)   3,41 
17/16 year  (65%)  2,96 
 
Saba 
21 year or older  USD.  4,89 
20 year  (90%)  4,40 
19 year  (85%)  4,16 
18 year  (75%)  3,50 
17/16 year  (65°h)  3,04 
 
St. Eustatius 
21 year or older  USD.  4,61 
20 year  (90%)   4,15 

19 year  (85%)  3,92 
18 year  (75%)  3,46 
17/16 year  (65%)  3,00 
 
Maid / Domestic Servants 
For household personnel/domestic servants it is allowed to deduct certain 
amounts for board and lodging (live —in maid) and supplied meals (non-live 
in servants): 
 
The deduction for board and lodging amounts to maximally: 
USD.167,61 per month Bonaire, St.Eustatius en Saba 
 
The deduction for breakfast or supper amounts to maximally: 
USD.0,85 for  Bonaire, St. Eustatius en Saba 
 
The deduction for a warm meal (lunch or dinner) amounts to 
maximally: 
USD.2,79 for Bonaire, St. Eustatius en Saba 
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5. Employee and dismissal 

 
Can an employer dismiss me just like that? How long is the period of 
notice? What can I do if I don’t agree with my dismissal? 
This folder will try to answer these and other questions of employees 
about dismissal. 

 
1. Employment protection 
The dismissal law is stipulated in the Civil code and the Dismissal 
ordinance. It is called ‘Lei di retiro’. 
The dismissal law protects the employee from unreasonable and arbitrary 
dismissal. But it does not see to it that an employee can never be 
dismissed. Sometimes an employer is forced to dismiss an employee 
because of a decrease in business activities or due to the closing down of 
the company. It may also be a case of proven unfitness for the job or 
serious misbehavior of the employee. In those cases too an employer 
should be able to dismiss the employee. Besides, an employee might want 
to resign to accept a better job elsewhere. 
However, the laws governing dismissal also stipulate a few cases in which 
an employee cannot be dismissed. We will return to these cases later. 
 

2. Who is protected by the law’ 
 
The law (Civil code and Dismissal ordinance) protects basically all 
employees from dismissal based on unreasonable grounds.  
The Dismissal ordinance, however, is not applicable to: 

-  employees in a public corporation (civil servants but also labourers 
and employees working for the government on a labour contract); 
educational personnel and teachers; 
clergymen (for example priests and ministers); 
employees that perform domestic labour in the household of private 
persons (domestic servants). 
a director’s labour contract; 
a labour contract for a fixed period with the exception of a contract 
for a fixed period which is directly or indirectly preceded by a 
contract for an indefinite period or contracts in which the same 
worker has successively worked for different employers, who can 
reasonably be considered to be each other’s successor with regard 
to the work performed. 
cases of bankruptcy. 
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3. If your employer wants to dismiss you 
 
If your employer wants to dismiss you an approval from the Director of 
the Directorate of Labour is generally required. The Dismissal ordinance 
namely provides that if an employer wants to dismiss an employee by 
giving notice, an examination by the Government on grounds of 
reasonableness is required before dismissal can take place. For this the 
employer has to apply for approval at the Directorate of Labour. 
 
In the application the employer has to state a reason for the intended 
dismissal and will have to substantiate this reason. The reason could for 
instance be: 
 

- closing down or reorganization of the company, for instance as a 
result of decreasing business results (business-economic reasons); 
 

- unfitness of the employee for the job; 
a disturbed work relationship between employer and employee 
 

 
A civil servant of the Directorate will ask you to comment upon the 
intended dismissal. If you don’t have any comments, you may suffice with 
the words “I will wait for the decision by the Director of the Directorate of Labour”. 
The dismissal file will then be submitted to the dismissal commission. This 
commission, consisting of at least two employer representatives, two 
employee representatives and an impartial chairperson, advises the 
Director. Ultimately, the latter is the one who decides on granting or 
refusing the request for dismissal. You will be notified of the decision in 
writing. The maximum period for the administrative processing of an 
application for permission to dismiss employees is six weeks. In special 
cases this period can be extended with six weeks after the consent by the 
Minister of Economic and Labour Affairs. 
 
4. Date and period of notice 
Only after the dismissal permission has been granted, can the employer 
give notice to the employee. In doing so, the employer has to observe the 
effective date of termination and the period of notice. The date of 
termination means the actual day of termination of labour relations. The 
period of notice, which the employer has to consider, depends on the 
duration of the employee’s contract and is as follows: 

• one month if the employment lasted less than five years; 
• two months if the employment lasted 5 years or longer but  
  less than 10 years; 
• three months if the employment lasted 10 years or longer but  
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  less than 15 years; 
• four months if the employment lasted 15 years or longer. 

 
The term for the director’s assessment of the request or the redundancy 
plan can be deducted from the period of notice, if the remaining period of 
notice is at least one month. The period of notice for the employer can 
only be shortened in a collective labour agreement. The period can be 
expanded by written agreement. 
 
If the employee wants to resign, other rules apply. In this case the 
employee must give the employer one month notice. 
 

Mind you: an exception to the above rule can be stated in a 
written labour agreement. For example, a longer period of notice 
can be agreed upon (up to six months). 

 
The duration of the period of notice is often stated in the labour 
agreement. This period of notice can also be stated in the collective labour 
agreement or in a regulation filed in the clerk of the court’s office. 
An employee can terminate his/her employment orally or in writing. The 
latter option is preferred. 
 
During the entire period, from the request for a dismissal permit to the 
actual date of dismissal, you must receive your full salary as usual. You 
must of course continue to work in this period unless the employer does 
not find it necessary. 
 
5. Cases in which no dismissal permission is required. 
 
In the following cases the area of labour and social affairs approval is not 
required: 
 
a. dismissal “on the spot”; 
b. dismissal by mutual consent; 
c. the expiring of a fixed-term labour contract; 
d. dismissal within the trial period; 
e. dissolution of the labour contract by court. 
 
These cases will be dealt with below. 
 
a. DISMISSAL “ON THE SPOT”. 

Dismissal “on the spot” terminates the employment with immediate effect. 
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No permission for dismissal is required. 
 
 
 
Dismissal “on the spot” must be based on an urgent reason of which the 
employee must be notified immediately. 
A few examples of possible urgent reasons are: 
—  theft by the employee; 
—  drunkenness or debauchery by the employee during work; 
—  unwillingness to work on the part of the employee; 
—  gross neglect of duties by the employee. 
 
If this is not the case, the employee can request the judge in first instance 
to annul the dismissal. The employee can also file a claim for damages 
incurred. 
 
Mind you: as an employee, you can also resign “on the spot”, for 
instance if you are not paid on time. 
 
b. BY MUTUAL CONSENT. 

In this case both you and your employer agree to terminate the labour 
agreement. 
 
c. A FIXED-TERM LABOUR CONTRACT. 

If you work on a fixed-term labour contract this contract ends when the 
period of time agreed upon lapses. It is possible that a certain event is 
mentioned in the agreement instead of a date, for example, the 
termination of a project. The labour agreement also ends in this case. 
 
As of 1 August 2000 no notice needs to be given for the termination of a 
continued, temporary labour contract and so the continued temporary 
labour contract will terminate automatically. On the other hand, after a 
chain of four continued temporary labour contracts whereby a period of 
less than three months lapses between each contract, the fourth contract 
automatically becomes an agreement for an indefinite period (a 
permanent contract). 
The same rule applies if less than four contracts for a certain period of 
time have succeeded each other with intervals of three months or less and 
together these contracts have exceeded a period of 36 months (including 
the intervals). In both cases the employment will become permanent. 
Notice must be given to terminate this employment. 
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An exception to the chain rules applies to a labour contract for more than 
three years, which is continued only once for less than three months. In 
this case the employment will not become permanent. 
 
d. TERMINATION OF THE LABOUR CONTRACT DURING THE 
PROBATIONARY PERIOD. 

If a trial period has been agreed upon in a labour agreement or a 
collective labour agreement, the labour agreement can be terminated with 
immediate effect during the probation period by both the employer and 
the employee, without giving notice. 
 
Mind you: the probation period has a maximum of two months and 
has to be agreed upon in writing. 
 
e. DISSOLUTION OF THE LABOUR CONTRACT BY COURT. 

The court of first instance can dissolve a labour agreement at the request 
of employer or employee because of grave reasons. The judge then 
stipulates if, under what conditions and when the labour contract is to be 
terminated. 
 

6. When dismissal is prohibited. 
 
An employer cannot dismiss an employee (by giving notice) during the 
employee’s illness or unfitness to work due to an accident, unless the 
illness or unfitness to work lasted for at least one year. 
 
An employer is not allowed to terminate an employee’s contract during 
the employee’s maternity leave or during the period in which an adult 
worker (or a minor worker whose contract has lasted at least six months) 
cannot perform his work because of military service. 
 
In addition, an employer is not allowed to terminate an employee’s 
contract because the employee is a member of a trade union or the 
employee takes part in trade union activities, unless these activities are 
performed during work hours and the employer has for legitimate reasons 
not given the employee permission to do so. 
 
As of 1 August 2000 every clause by virtue of which employment 
terminates because the employee marries or due to the employee’s 
maternity leave, is null and void. 
 
7. If you don’t agree with your dismissal. 
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If you think that your dismissal is unreasonable or is not being executed 
according to the rules, it is best to turn to your labour union or the 
labour and social affair (complaints section) as soon as possible. 
They can advise you on the possibilities of defense. 
If you don’t agree with your dismissal “on the spot”, you should in any 
case oppose it immediately and clearly. Preferably do so in writing. 
 
8. More information 
 
Is there anything not clear to you or you want to know more about the 
Dismissal Law? For this you can contact the Labour and Social Affairs (SZW) in 
Bonaire, St Eustatius and Saba. 
 
 
Bonaire 
Kaya Pedro Luis Brion  # 12 Kralendijk 
 
St Eustatius 
Cottageroad z/n Oranjestraat Oranjestad 
 
Saba 
Gebouw Antique Inn, Paris Hill road z/n  
 The Bottom 
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6. Employer and dismissal 

 
1. Introduction 
This folder gives an outline of the legal provisions for the termination of a 
labour contract in force in the Netherlands Antilles. In everyday usage, 
these provisions are commonly referred to as the provisions for the 
termination of employment. 
We will try to answer the most common questions concerning dismissal. 
This folder is meant in the first place for employers and those who, from 
an employer’s point of view, often have to deal with the legislation 
concerning dismissal. Also for those who intend to set up a business with 
personnel in the Netherlands Antilles; this folder may clarify a few things. 
There is a separate folder on dismissal law for employees. 
 
2. Employment protection 
 
Legislation concerning dismissal should primarily be considered in the light 
of employment protection for the employee. To a certain extent, the 
legislator tries to protect the interests of the weaker party on the labour 
market, the employee. 
However, the legislator also has the interests of the employer in mind. For 
the latter, good functioning of the business comes first. This implies that, 
depending on the business results the possibility should exist to discharge 
employees within a relatively short period of time. A dysfunctional 
individual employee may also hamper the proper course of actions in a 
company. In this case too it should be possible for the employer to 
terminate the work relation with such an employee. Dismissal legislation 
provides for this. 
 
3. The termination of a labour contract 
 
A labour contract may be terminated by giving notice. In certain cases, 
the employer needs the approval of the head of the department of labour 
affairs to do so. For this purpose the employer has to file a 
request with this department. 
This procedure, in which the validity of the dismissal is examined before it 
can be executed, is a unique form of employment protection in the region. 
Especially because this construction is not very familiar, it has led to the 
persistent misunderstanding that once he/she is hired on a labour contract 
for an indefinite period of time, an employee can hardly ever be 
dismissed. 
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If, however, there is a valid and convincing reason for dismissal, the 
Director of the Directorate of Labour will always give permission for dismissal. 
The dismissal law (“lei di retiro”) does not apply to the following persons 
and agreements: 
 

• employees working in a public organization 
• employees working for the government on the basis of a labour 
  agreement); 
• teachers; 
• persons who occupy a religious post (e.g. pastors and preachers); 
• employees who perform household work in the household of private 
 persons (servants); 
• the labour agreement of a director; 
• a labour agreement for a fixed period of time with the exception of 
  an agreement for a fixed period of time which is directly or 
  indirectly preceded by an agreement for an indefinite period or 
  contracts in which the same employee worked for different 
  employers, who should reasonably be considered to be each other’s 
  successors with regard to the work performed; 
• cases of bankruptcy. 

 
4. Grounds for dismissal 
 
The three most important reasons to terminate a labour contract are: 
 
1 Business-economic reasons, for instance the closing down of the 
  company, reorganization or the reduction of economic activity 
  In this case it must be clear that a temporary bridging of the 
  difficulties is not possible. 
 
2 The employee is unfit to do the job. 
   Here it must be clear that there is no other position in the same 
  company for the employee concerned. 
 
3 A disturbed work relationship between employer and employee. 
  The question who is to blame may play a role in this context. 
 
it is very important that the employer’s application for permission for 
dismissal substantiates the reason for the proposed dismissal. For 
instance, if as an employer you want to dismiss an employee because of 
disappointing business results, you will have to substantiate “business 
economic reasons” as a reason for dismissal by means of supporting 
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financial data. If you submit these data to the Directorate together with 
your request, this will shorten the time it takes to process it. 
 
5. Dismissal procedure 
What is the dismissal procedure and what are you supposed to do as an 
employer? 
 
The employer files a substantiated request with the  
Labour affairs. For this purpose there are special forms, which can be 
obtained at this department. 
The civil servants of the department then call up the employee to defend 
himself. After that, the employer can be called (if necessary) to comment 
on the defense. This phase of hearing both parties as much as possible is 
done in writing. 
 
At the same time, mediation between the two parties takes place. The 
civil servant handling the case writes a report with his findings and 
conclusions. This is sent to the dismissal commission. This commission, 
consisting of at least two employer representatives, two employee 
representatives and an impartial chairperson, usually meets once a week 
to advise the Director of the Directorate of Labour on the applications for 
permission to dismiss employees. The Director can grant or refuse 
permission for dismissal. Employer and employee(s) will be notified of the 
decision in writing. 
 
At first glance the procedure described above seems to be rather time 
consuming. However, thanks to its many possibilities for dialogue and 
consultation, this structure is a guarantee for impartiality in the weighing 
of the interests of employer and employee. 
 
In practice the dismissal procedure takes some time. However, the 
procedure is usually shorter than an ordinary legal procedure. 
Moreover, the Labour And social affairs (SZW) has adopted internal guidelines to 
shorten the 
administrative processing of an application. The maximum period for 
the administrative processing of an application for permission to 
dismiss employees is six weeks. 
 
In special cases this period can be extended with six weeks after the 
Head of the social and Labour Affairs has given his consent. 
 
As soon as the Head of the social and the  Labour affairs has granted his 
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permission, the employee may be given notice of termination of the 
labour agreement. However, the period of notice and the effective 
date of termination have to be observed. By the latter date is meant the 
actual day of termination of labour relations. The period of notice, which 
the employer has to observe, depends on the duration of the employee’s 
employment and is as follows: 

• one month, if the employment lasted less than 5 years; 
• two months, if the employment lasted 5 years or longer but shorter 
  than 10 years; 
• three months, if the employment lasted 10 years or longer but 
  shorter than 15 years; 
• four months, if the employment lasted 15 years or longer. 

 
In the case of an individual dismissal after the Director’s consent and in 
the case of collective dismissal, the term of the assessment of the request 
and/or the assessment of the redundancy plan can be deducted from the 
period of notice, if the remaining period of notice remains at least one 
month. The period of notice for the employer can only be shortened by 
way of a collective labour agreement. An extension of the period can only 
occur in writing. 
 
The rules for the day and period of notice also apply to cases of dismissal 
in which no consent is needed from the Director of the Directorate. If an 
employee wishes to resign, other rules apply. In this case the employee 
must bear in mind one month’s period of notice. 
 
Please note: in a written labour agreement the parties concerned can 

  make an exception to the above rules. For example, they 
  can agree to stipulate a longer period of notice (up to six 
  months). 
  The duration of the period of notice is often stated in the 
  labour agreement. It can also be stated in the collective 
  labour agreement or in a regulation filed in the clerk of the 
  court’s office. 
  Notice can be given orally or in writing. The latter option is 
  preferred. 

 
6. Collective dismissal 
If an employer intends to terminate within a period of three months at 
least twenty-five employees, or more than 25% of the number of 
employees in his establishment (with a minimum of five employees), this 
is referred to as a collective dismissal. 
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If an employer intends to start a collective dismissal procedure, he is 
obliged to report this intention to the Head of the social and Labour affairs 
not later than two months before the termination of the employment 
agreements. Furthermore, the employer must submit a redundancy plan 
within eight days of notification to the director. 
Such a redundancy plan must contain at least the following elements: 
1. the number of employees the employer intends to dismiss, with a 
    specification of function, age, sex and seniority; 
2. the date of the intended termination of the labour agreements; 
3. the result of the consultation with the labour union if the employees 
    are represented by a trade union; 
4. the measures the employer has taken to alleviate the consequences 
    of the dismissal for the employees involved. 
 
7. When dismissal is not possible 
     
   There are a few cases in which an employer cannot terminate a 
    permanent labour agreement, not even if a permission for dismissal has 
    been granted. 
    These exceptions to the rule are laid down in the Civil Code, article 1615h. 
     
The labour agreement cannot be terminated during illness or a  
disablement incurred after the employee has had an accident. However, if an 
employee has been disabled for longer than a year uninterruptedly, 
and he/she does not expect to recover partly or fully for his/her own work 
or for another suitable job, the Director will normally grant his permission 
to terminate the labour relationship. 
 
If an employee, who has been disabled for at least one year 
uninterruptedly, can make plausible that he/she will be partly or fully 
recovered within three months to exercise his/her own work or other 
suitable work (which is available within the employer’s company), the 
Director will normally withhold his permission to terminate the contract. 
 
As of 1 August 2000 each regulation, by virtue of which employment ends 
due to the employee’s marriage or due to pregnancy, is nullified. In 
addition, an employer is not allowed to dismiss an employee because the 
employee is a member of a trade union or participates in trade union 
activities, unless the employee takes part in the activities during work 
hours and the employer has, for legitimate reasons, not given the 
employee permission to do so. 
 



 

 26 

 
8. Other ways in which employment can be terminated 
Besides the termination of a labour agreement outlined in paragraph 
three, there are a few other ways to terminate employment. Approval by 
the Head of the social and Labour affairs is not needed in those cases. 
The most important are: 
 
a. BY MUTUAL CONSENT. 

In this case, both you and your employee have agreed to terminate the 
labour agreement. Although not mandatory, it is prudent to put this 
mutual consent in writing. This will prevent later misunderstandings. 
 
b. DISMISSAL “ON THE SPOT”. 

Dismissal “on the spot” terminates the employment with immediate effect. 
However, this must be based on an urgent reason of which the employee 
must be notified immediately. 
 
A few examples of possible urgent reasons are: 
- Theft by the employee; 
- gross neglect of duties by the employee; 
- drunkenness or debauchery by the employee during work. 
 
Before proceeding to dismiss an employee on the spot, it should be duly 
considered whether there is an urgent reason indeed. If this is not the 
case, the employee can apply for a nullification of the termination at the 
court of first instance. The employee may also file a claim for damages. 
 
For the employee too there are reasons that allow a resignation to occur 
“on the spot”, for instance if wages are not paid on time. 
 
c. A LABOUR CONTRACT CAN END “BY RIGHT”. 

This is the case with labour contracts for a fixed period of time. 
It is also possible that a certain event is mentioned in the agreement 
instead of a date, for example, the termination of a project. The labour 
agreement also ends in this case. 
 
In certain cases a series of contracts for a fixed period can automatically 
be changed into a contract for an indefinite period (see the folder on the 
flexibilization of the labour legislation). In that case, however, a notice of 
termination is required. 
 
d. TERMINATION OF THE LABOUR AGREEMENT DURING THE 
PROBATIONARY PERIOD. 
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If in a labour contract or a collective labour agreement a trial period has 
been agreed upon, the labour agreement may be terminated unilaterally 
with immediate effect during the trial period. For this, approval by the 
Director is not needed. 
 
Mind you: the probationary period has a maximum of two months and 
has to be agreed upon in writing. 
e. DISSOLUTION OF A LABOUR AGREEMENT FOR GRAVE REASONS. 

Besides the above-mentioned ways of terminating a labour agreement, 
there is always the possibility of requesting the court of first instance to 
dissolve the labour contract “for grave reasons”. A lawyer can tell you 
more about this. 
 
9. More information 
 
This folder cannot possibly sum up all the rules and regulations and their 
exceptions. If you want to have precise information, you may consult the 
dismissal law. You will find on the Termination of Labour Agreements BES 
Articles 1613 to 1629 inclusive of the Civil Code BES cover the labour 
agreement. Article 1615e to 1615x (fifth section) deals specifically with 
the different ways in which a labour agreement can end. 
 

7. Severance pay after dismissal 

 
SEVERANCE ORDINANCE (CESSANTIA Wet BES) 
 
1. What is Severance Pay? 
The severance pay is a one-time payment in cash, which the 
employer must pay to his employee when the working relationship 
with the employee terminates. 
This payment is calculated on the basis of the number of years of service 
by the employee. The legal ground for the payment lies in the immaterial 
damage that the employee suffers through the dismissal and the loss of 
seniority. 
The severance payment results from a legal obligation of the employer, 
stated in the Severance Ordinance (Cessantia-Wet BES, P.B. 
1983, no. 85). 
 
2. Who is entitled to a severance payment? 
An employee in the BES Island, whose working relationship 
terminates other than through his or her own fault, is entitled to a 
severance pay. This right originates after the first full year of service of 
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the employee. 
When an employee is dismissed due to a reason, which is accountable to, 
himself or herself, he or she cannot derive any rights from the Severance 
Ordinance. This is the case, for example, when an employee is dismissed 
on the spot due to a legally urgent reason, like a serious form of theft. 
An employee also doesn’t have a right to severance pay when he or she 
quits his or her job, unless he or she ends the working relationship 
because of an urgent reason caused by an act of the employer. 
Whether or not one is entitled to a severance pay, it does not matter if the 
employee is in permanent service, or works on the basis of a temporary 
contract (provided that the duration of it is longer than one year). 
Public servants or employees working in the public sector and teachers in 
subsidized denominational education are not entitled to severance pay. 
 
3. When does not a right to severance pay exist? 
When an employee passes away, there is no right to severance pay for 
the next of kin. On the other hand, when an (former) employee already 
had a severance claim on the (former) employer, at the moment of his 
passing away, his next of kin (like his wife or children) can claim the right 
to this payment. 
Furthermore, there is no need to pay severance pay if the employee 
receives at the end of his service a pension or a benefit by way of a 
pension. The amount of this pension or benefit has to be the same or 
more than the amount of the then valid legal old-age pension. (amount 
for 2002: US$. 516, -- per month for the unmarried). If the legal old-age 
pension is deducted as a whole or partially form the above-mentioned 
company pension or benefit by way of a pension, this pension or benefit 
must be at least the same as twice the amount of the then valid legal old age 
pension. 
Whether or not one is entitled to severance pay is not attached to a 
certain age, like reaching the majority age or the pensionable age. 
 
4. What is the amount of the severance pay? 
 
The amount of the severance pay is calculated as follows: 

• For the first till the tenth full years in service: one week’s wage 

  per year in service; 
  For the eleventh till the twentieth full years in service: one and a 

  quart times the week’s wages per year in service; 
• For the next full years following: twice the week’s wages per 
  year in service. 
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Mind you: in a collective working agreement a more convenient way of 
calculation can be used for the employee! 
 
For the calculation of full years in service a period of more than six 
months after the first year of service counts as a full year of service. 
 
 
 
 
A week’s wage can be calculated by multiplying a month’s wages with 12 
and dividing it then by 52. The hours’ wage can be deduced from the 
week’s wages by multiplying the hours’ wage by the number of working 
hours per week, a day’s wage by multiplying it by the number of working 
days per week. 
  

Example 
 
An employee has been working for 14 years and 8 months for the same employer for a 
lastly 
enjoyed gross monthly payment of US$. 1.800,-. The employer dismisses this employee 
due to business economic   reasons. The employer must now pay to the employee a 
one-time severance pay for the first till the tenth years of service one week’s wage 
(calculation of week’s 
wages: US$. 1.800,- * 12= US$. 21.600,- :52= US$. 415,38 per week). Multiplied by ten 
gives US$. 4.153,80. For the eleventh till the fifteenth years of service (the last 8 
months count as a full year of service) the employer will have to pay five times one and 
an quart the week’s wage. This is five times (1,25 * US$. 4 15,38 =) US$. 519,23 = US$. 
2.596,15. In total the employer will have to pay the employee a severance pay of  US$ 
6.749,95. 
 

5. The claim of the employee to severance 
 
The employee must claim his severance pay from the employer within 
one year; otherwise his right to severance will become superannuated. 
If an employer goes broke, has asked for a letter of license, or is 
in a position where he has stopped paying (this is to be judged by 
the Social Security Bank), the employee can make a claim on the 
payment to the Social Security Bank (Severance fund), however, 
till a certain amount. 
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8. Prohibition of child labour, night work/hazardous work 
youthful persons and women 

 
In the Labour Regulation 2000 BES (P.B. 2000 no. 67) one can find provisions 
concerning the work times, periods of rest, overtime, nightshift, standby 
shift, holidays, prohibition of child labour, the prohibition of night work 
and of hazardous work for youths as well as labour of (live in maid) 
domestic personnel. 
 
The Labour Regulation does not apply to employees who have an income 
above the limit of the Social Security Bank or who do certain activities for 
the benefit of aviation and shipping enterprises, public servants, etc. 
The income limit or wage limit is the same as the premium limit of the SZW 
Sickness  which is determined by the S.Z.W. 
The income limit (premium limit) is changed each year. 
This folder gives information on the provisions concerning the prohibition 
of child labour, night work and hazardous work for youthful persons. 

 
1. What is meant by children and youthful persons? 
 
The labour Regulation differentiates between children and youthful 
persons 
Children: 
Boys and girls who have not yet reached the age of 15 years 
 
Youthful persons: 
Boys and girls who have reached the age of 15 years but still not 
the age of 18 years 
 

2. How does the provision of the prohibition of child labour run? 
 
It is prohibited to let work be done by children, whether or not in 
exchange for wages of compensation. 
With work it is meant both all activities inside as outside an enterprise 
with the exception of: 

a. activities in or for the benefit of the family, where the child is being 
    raised; 
b. activities in schools, work camps or in approved schools, as long as 
    these activities are of an educational nature and are not aimed at 
    economic gain. 
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Furthermore, children who have reached the age of 12 and who have 
graduated from the primary elementary school, may perform certain work 
to be stated in a Labour Decree, as long as these activities: 

a. are necessary for the learning of a trade or profession 
    (“apprenticeship”); 

 
b. do not require physically or mentally high standards and may not 
    be of a dangerous nature (e.g. newspaper delivery). 

 
3. How does the provision of the prohibition of night work for 
children and youthful persons run? 
 
It is prohibited for children and youthful persons to perform night work, 
whether or not in exchange for wages or compensation. 
 
By night it is meant: the time between 7.00 p.m. and 7.00 a.m. 
 
4. What is meant by hazardous work? 
 
It is prohibited for youthful persons to perform hazardous work. 
 
The definition of ‘danger’ does not only mean danger as in being killed or 
wounded, but also other kinds of danger for the health, like poisoning or 
contamination. 
 
In the Labour Decree for Youthful Persons (Arbeidsbesluit jeugdigen BES) it is 
stated that youthful persons are not allowed to do work which is harmful for the 
health and/or endangers them. 
 
For instance youthful persons are not allowed to perform work where they 
have to, 

- make use of pneumatic drop stamp or compacting beam; 
- carry or lift heavy loads frequently; 
- operate concrete mixer with mechanic hoisting gear, circular saws 
and bending- and shearing machines; 
- operate cranes, platform hoists, fork-lift trucks and tractors; 

-  nurse or care for patients who are infected with a serious infectious 
disease. 

 
A complete enumeration of all forms of dangerous work, which cannot be 
performed by youthful persons, is incorporated in the Labour Decree for 
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Youthful Persons (Arbeidsbesluit jeugdigen BES). 
The articles 2 — 26 of this Labour Decree for Youthful Persons do not 
apply, if the work is performed by a youthful person of 16 years or older 
under the guidance of an expert in connection with a for this matter 
acknowledged vocational training. 
 
5. Is there a possibility to get an exemption from the prohibitions? 
 
Children 
No exemption is possible of the prohibition of child labour. 
 
Youthful persons 
For certain cases there is a possibility under the Labour Decree for 
Youthful Persons to get an exemption from the prohibitions mentioned in 
the Decree. A written petition has to be presented to the Director of the 
Directorate of Labour. 
 

9. What to do in case of an occupational injury? 

 
IS THERE AN OBLIGATION TO REPORT? 
 
The head or director of an enterprise has according to article 2 paragraph 
7 of the Safety Ordinance an obligation to report occupational injuries to 
the Safety Inspection and the police among others. 
 
WHICH INJURIES SHOULD BE REPORTED? 
 
The head or director of an enterprise gives immediate notice of the 
following injuries: 

a. Injuries with deadly result; 
b. Injuries where the victim(s) has (have) to be admitted to a nursing 
     institution; 
c. Injuries, which cause such wounds, that it results in permanent or 
    partial disability; 
d. Injuries where by accidental circumstances no personal injury has 
    occurred; 
e. Injuries, which cause such wounds that result in absenteeism (from 

              work). 
 
PLACE (SURROUNDINGS) OF THE INJURY 
 
The place (surroundings) where the injury has taken place must be kept 
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as much as possible (for as long as this does not constitute any danger) 
intact as to facilitate an eventual investigation by the government 
authorities (Safety Inspection). 
 
WHEN AND TO WHOM SHOULD BE REPORTED TO? 
 
The head or director of the enterprise must as soon as possible after the 
injury, but within 24 hours, report this to the Safety Inspection. 
 
For the reporting of injuries, but also for other labour-safety matters, the 
following should be contacted: 
 

during the week (office-hours): 
Safety Inspection Section 
S.Z.W.  
tel. 795-4568 or 795-4569 
St Eustatius  
Tel: 318-3376  Cell 318-1038 
- (national) holidays and after office hours 
The Police tel: 911 
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10. Maternity leave 

 
Since April 29, 1999 pregnant female employees are, according to 
article 1614ca of the Civil Code BES Island, entitled to a leave of work with pay; 
the so-called maternity leave (pregnancy and maternity). 
 
The purpose of this maternity leave is: to protect and guarantee the 
safety, the health and the well-being of the female employee and the 
(unborn) child. 
 
With this regulation in the Civil Code the Netherlands Antilles has 
introduced a minimum legal maternity leave for all female employees, 
irrespective of the height of their income. 
 
Furthermore, the present regulation in the S.Z.W. Ordinance 
supplements the one in the Civil Code. If an employee is insured through 
the S.Z.W.. 80% of the wage will be paid to the employer by the S.Z.W. 
during the leave. 
 
DURATION OF THE LEAVE 
 
The employees are entitled to a full paid leave of a minimum of 4 and a 
maximum of 6 weeks before the estimated delivery date (‘pregnancy 
leave’) and to a minimal of 6 and a maximum of 8 weeks after the birth 
(‘maternity leave’). 
The moment the ‘pregnancy leave’ begins - the beginning of the leave is 
to be chosen by the employee - one has to take into account how many 
weeks it lays before the estimated delivery date (this date must be 
ascertained by the doctor, obstetrician or specialist): if this is 6 weeks 
than the employee is entitled to 6 weeks of ‘maternity leave’, if it is 5 
weeks than the employee is entitled to 7 weeks of ‘maternity leave’ and in 
case of 4 weeks than she is entitled to 8 weeks. The employee cannot 
take less than 4 weeks of ‘pregnancy leave’, meaning that the ‘maternity 
leave’ has a duration of not more than 8 weeks. 
 
Too early or too late childbirth: 
 
If the actual duration of the ‘pregnancy leave’ is less or more than the 
planned leave, because the actual childbirth occurs before or after the 
estimated delivery date, this will have influence on the duration of the 
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‘maternity leave’. This means that because of the actual moment of 
the childbirth the final duration of the ‘pregnancy leave’ and 
‘maternity leave’ calculated together can be more or less than 12 weeks. 
 

EXAMPLE 1 (premature childbirth — less than 12 weeks leave) 
• Estimated delivery date: 16th February 
• Choice made by female employee for pregnancy leave four weeks 
   prior to estimated date: 1gth January 
• Actual date of birth: 8th February 
• Entitled to eight weeks maternity leave from 8th February until 5

th
 April 

 
Explanation: the female employee has decided to take four weeks of 
pregnancy leave (before childbirth), and in consequence the maximum 
eight weeks of maternity leave (after birth). The actual childbirth takes 
place one week early. The mother is entitled to eight weeks maternity 
leave (after birth). In this case the week or days of pregnancy leave that 
have not been used as such cannot be transferred to maternity leave 
(after birth) since maternity leave cannot be longer than eight weeks. As 
a result the total period in this example is eleven weeks. 
 
EXAMPLE 2 (premature childbirth and still 12 weeks leave) 

• Estimated delivery date: 1st  July 
• Choice of female employee for pregnancy leave of five weeks 
   before: 27th May 
• Actual date of birth: 24th  June  
• Entitled to eight weeks maternity leave from 24th June until 1gth 

  August 
 
Explanation: the female employee has decided to take five weeks of 
pregnancy leave; in this case maternity leave will be seven weeks. 
However the actual birth takes place one week early. The mother in this 
case is entitled to eight weeks maternity leave because pregnancy and 
maternity leave may have a total duration of a maximum of 12 weeks. 
 
EXAMPLE 3 (late childbirth — more than 12 weeks leave) 

• Estimated delivery date: 1gth October 
• Choice of female employee for pregnancy leave of six weeks before: 
    7th September 
• Actual date of birth: 27’~’ October 
• Entitled to six weeks maternity leave from 27th October until 8th 

  December 
 
Explanation: the female employee has decided for six weeks of 



 

 36 

pregnancy leave, resulting in the minimum of six weeks of maternity 
leave. The actual childbirth takes place one week later than the estimated 
date of delivery. As a result the mother is still entitled to the minimum 
period of six weeks maternity leave after childbirth, notwithstanding the 
real period of pregnancy leave (of seven weeks). The total period of 
combined leave comes to 13 weeks. 
 

The minimal duration of ‘pregnancy leave’ and ‘maternity leave’ 
prescribed by the law is compulsory law meaning that no deviation at the 
expense of the female employee is allowed. The employer and the 
employee can by mutual agreement agree upon longer periods. 
 
DISMISSAL DURING MATERNITY LEAVE 
 
The employer cannot dismiss an employee who is on maternity leave 
(see folder “employer and dismissal” and “employee and dismissal”). 
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11. Fines in a labour relation 

 
Conditions for imposing fines in a labour relation 
 
Introduction 
In the experience of the complaints section of the Directorate of Labour it 
occurs that employers impose certain fines (fine stipulation) on their 
employees for violations of certain rules that apply within the enterprise. 
These fines are subtracted from the wages. 
 
This folder will explain what a fine stipulation is and what the conditions 
are for using it within a labour relation. 
 
What is a fine stipulation’. 
A fine stipulation is an agreement between two parties, employer and 
employee, wherein certain rules are agreed upon, which will lead to a fine 
if they are violated. These fines will be subtracted from the wages. 
 
What are the conditions for imposing a fine? 
Based on article 1613s of the Civil Code of the BES Island  ( BW BES) fines can 
only be imposed if the following conditions are met: 
 
The imposition of fines is only legal when it is embodied in writing 
in the labour agreement, a regulation as meant in article 1613i of 
the Civil Code or in a Collective Labour Agreement (CLA). A 
REGULATION as meant in article 1613i of the Civil Code is only valid 
if a copy of this regulation has been registered with the court clerk 
of the court in first instance and the employee has received a copy 
of the regulation. 
• The rules concerning fines should be clear. Also the labour 
  agreement or the regulation should state clearly the level of the 
  fines in US$ or, if wages are stated in another currency (e.g.EURO) in that other        
currency. 
• Verbal fine stipulations or unilaterally imposed fine stipulations are 
   null and void. 
• The maximum fine per infringement amounts to one day’s wages. 
   Besides the total of fines per week may not exceed the wage for 
   one day. (for a five day workweek this is maximally 20 percent of 
   the weekly wage). 
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• The fines deducted may not benefit the employer (directly nor 
   indirectly), but should be deposited in some kind of charity for 
   example. 
• Article 1613t of the Civil Code also stipulates that if an employer 
has suffered damages by the transgression of a rule the employer 
cannot impose a fine and also claim compensation for the same 
damage. 
 

Agreements that are incompatible with the above mentioned 
regulations are void. 
 
Employers who impose fines (or have imposed fines in the past) contrary 
to the rules mentioned before, should compensate the employees for the 
amounts involved. Since this concerns wages withheld unjustly, a delay 
interest as intended in article 1614q of the Civil Code of 50 percent at the 
most is applicable. 
 
If the employer refuses to pay back fines unjustly withheld, the employee 
can lodge a complaint at the unit social and Labour affairs. (S.Z.W.) 
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12. Flexibilization of the labour legislation 

 
1. Flexibility of labour laws 
 
1.1 Abolishing the competition clause 
A competition clause is a clause which limits the employee to 
seek certain work after the expiration of the employment 
agreement, in most cases under a penalty. The clause 
protects the employer against (dishonest) competition from 
the former employee. 
 
A competition clause is not valid as of 1-8-2000. The 
employer doesn’t get the protection of such a clause. If after 
the termination of employment the employee is employed by 
the competition and makes unlawful use of the knowledge he 
has acquired with his former employer the (former) employer 
can sue for damages based on dishonest competition 
(unlawful act). Also he can ask the court to forbid any further 
dishonest competition. 
 
A clause, which forbids the employee to compete with the 
employer during the time the employee works for the 
employer, is allowed. 
 
Purpose Stimulate the mobility of the employee 
 
Article of law Article 1613v BW 
 
1.2 Simplification of notice period 
 
PERIOD OF NOTICE FOR THE EMPLOYER 
The period of notice the employer has to take into 
consideration as of 1-8-2000 depends of the duration of the 
employment: 
a. if the employment is no longer than five years:  
    one month 
b. if the employment is more than five years, but not 
    exceeding ten years: two months 
c. if the employment is more than ten years, but not 
    exceeding fifteen years: three months 
d. if the employment is longer than fifteen years: four 
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    months. 
 
In case of individual dismissal after having obtained permit 
from the director (of the Directorate of Labour) and also in 
 

case of collective dismissal the time it takes to handle the 
petition for the permit or to review the plan of redundancy by 
the director of the Directorate of Labour may be subtracted 
from the period of notice as long as the remaining period of 
notice is a minimum of one month. 
 
The period of notice for the employer may only be shortened 
through a collective labour agreement (CLA). The period of 
notice can be extended through a written agreement. 
 
In case of continued employment agreement (within three 
months) the period of notice is to be calculated by taking into 
consideration the date of the first employment agreement. 
This will also apply when an employment agreement for an 
indefinite period of time is followed by an employment 
agreement for a certain period of time (see chapter 3 chain 
system in case of short-term contract). 
 
PERIOD OF NOTICE FOR THE EMPLOYEE 
The period of notice for the employee (for the weekly, the 
biweekly and the monthly wagers) is as of 1-8-2000 one 
month. This period can be shortened or extended through a 
written agreement. The period of notice for an employee may 
not be extended for more than six months. 
 
Purpose To simplify the rules of dismissal. 
 
 
 
1.3 Liberalizing notice day 
The day of termination is the day on which the employment 
agreement terminates due to the notice (this is not the day 
the notice is being given). 
 
As of 1-8-2000 notice can be given on any day, unless 
parties agreed otherwise by writing. The situation has 
changed: if nothing has been agreed/arranged, notice can be 
given on any day. For example: on January 18th  notice is 
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given; in case of a period of notice of one month the 
employment agreement will end as of February 19th • 
 
Purpose To reduce the factual period of notice (as long as parties 
wishes to do so). 
 
1.4 Amendment of the dismissal law 
 
As of 1-8-2000 the Lei di Retiru is not applicable, next to 
the existing exceptional cases, to the employment agreement 
with a director, an employment agreement for a certain 
period of time, with exception of an employment agreement 
for a certain period of time which follows an employment 
agreement for an indefinite period of time, and also 
agreements where the same employee has been in service of 
several employers which, regarding to the labour are to be 
considered each other successors, and also in case of a 
bankruptcy. 
 
Furthermore, the cases in which the preventive individual 
dismissal check is applicable, can be restricted by the 
government body of each island. 
 
Purpose Simplify the laws regarding dismissal. 
 
 
 
 
1.5 Extending the maximum period of working temporary 
 
As of 1-8-2000 temporary workers may be at disposal of the 
same borrower for a maximum of 12 months. 
Disposals that follow each other within 3 months are to be 
considered as one disposal (the same said for the so-called 
“revolving door-constructions”). After a period of disposal the 
former borrower may dispose of the same temporary worker 
after a period of 3 months. 
 
Mind you: exceeding of this period doesn’t have any 
consequences for the relationship (employment agreement) 
between the temporary worker and the temping agency. The 
employment agreement of the temporary worker doesn’t 
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change. The temping agency can be fined though. 
 
Purpose To promote the use of temporary workers 
 
 
1.6 Introduction of private labour mediation 
 
Private labour mediation is allowed as of 1-8-2000. 
 
Purpose to promote the mobility of employees 
 
2. Labour law securities 
 
2.1 Abolishing verbal trial period 
 
During a trial period both employer and employee may cancel 
an employment agreement at any time, without a period of 
notice or giving a reason. 
 
As of 1-8-2000 a trial period is only valid if this has been 
agreed in writing. The existence of a trial period can only be 
shown through a written agreement between the employer 
and employee. The maximum period of a trial period is still 
two months. 
 
Purpose To prevent uncertainty regarding the existence of a trial 
period. 
 
 
2.2 Mandatory salary slip 
 
As of 1-8-2000 the employer is obligated to provide the 
employee with a salary slip with each payment. 
The salary slip should mention the following: 
- the amount of salary and the amounts it consists of 
- all amounts which are withheld on the salary 
- the minimum salary which applies for the employee 
based on the Minimumlonen BES 
the name of the employer and of the employee 
- the date of entering service 
- the period during which the salary is being paid 
- the time of labour parties has agreed upon (the labour 
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hours per week or month). 
 
Purpose To give information to employees about the salary and 
withholdings and fortify the legal position of the employees 
 
 
 
2.3 Refutable suspicions in case of part time work and call 
up contracts 
 
A refutable suspicion means that if certain circumstances 
apply, the court has to accept the situation as described in 
the regulation as being correct in applying the relevant article 
of law, but the counterpart may proof that the legal position 
is somewhat other than suspected. 
 
Legal suspicion of the existence of an employment 
agreement. 
As of 1-8-2000 is it suspected that an employment 
agreement exists if a person works on behalf of another 
person and is being paid for during three consecutive 
months, weekly during a minimum of 8 hours or a minimum 
of 35 hours per month. If the employee can proof that his 
situation applies to these criteria for example by providing of 
a salary slip, an employment agreement exists, unless the 
employer can proof the contrary. 
 
Legal suspicion regarding the agreed period of labour 
If an employment agreement where no period of labour has 
been agreed upon (for example nil hours contract or a 
mm/max contract) has existed for at least three months, as 
of 1-8-2000 the amount of labour hours in the fourth month 
is suspected to be the average of the hours of labour during 
the three previous months. 
For example: if an employee has worked an average of 100 
hours per month during the months January until March, 
then we should assume that he worked during the month of 
April also 100 hours and he can claim a salary equal to 100 
hours, unless the employer can proof, for example with time 
clock sheets, that the employment has been less during that 
month than the three previous months and that parties has 
agreed on a “no work no pay” basis. 
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Purpose To strengthen the legal position of the employees with a 
flexible contract. 
 
 
2.4 Minimum payment in case of nil hours and on call 
contracts 
 
If an employee with a nil hours contract a call up contract or 
a contract to work for certain hours for less than 15 hours a 
week is called on a certain day to perform his duties, then 
there is as of 1-8-2000 a minimum duration of the labour of 
three hours. These three hours have to be paid up, even if 
the labour lasts less. 
 
Purpose To strengthen the position of employees with a flexible 
contract. 
 
 
2.5 Introduction prohibited notices (illness, pregnancy, 
child birth and marriage) 
 
As of 1-8-2000 termination by notice during the first year of 
illness, during the pregnancy-child birth leave of 
absence of the employee, and also notice in case of 
marriage of the employee is invalid. This means that the 
employment agreement stays in effect notwithstanding the 
notice. He employer has to pay the salary of the employee 
upon demand till the employment agreement has come to a 
lawful end. 
 
Also a rescission condition based upon which the employment 
relationship (automatically) ends in case of marriage of the 
employee or in case of pregnancy of child birth of the female 
employee is invalid. 
The employment agreement is still in effect because the 
employer can’t make use of such a rescission condition. 
 
If the employee doesn’t contest the invalidity, then the 
employment agreement is considered to be terminated. In 
this case the employee can sue for damages based upon 
irregular notice. 
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Purpose To strengthen the position of the employee in case of 
discriminatory dismissal or dismissal during disablement. 
 
 
 
2.6 Introduction prohibited notice in case of union 
membership or union activities 
 
As of 1-8-2000 the employer under penalty of invalidity, 
can’t terminate an employment relationship by notice 
because of the membership of the employee of a union or 
because of union activities unless these activities are 
conducted during the working hours of the employee and the 
employer has withheld his permission on reasonable ground. 
 
 
 

3. Chain system in case of short-term contract 
 
For termination of a continued employment agreement for a 
certain period of time as of 1-8-2000 no notice is required, 
which means that the continued employment agreement for 
a certain period of time also expires. On the other hand after 
four continued employment agreement for a certain period of 
time, with an interruption of less than three months, the 
fourth contract automatically becomes one for an indefinite 
period of time (“in permanent service”). 
The same applies if less than four employment agreements 
for a certain period of time has followed one another with an 
interruption of less than three months and all together 
(inclusive the interruption) have surpassed a period of 36 
months. 
Also continued employment agreements between an 
employee and different employers who are considered to be 
each other successor regarding the employment, fall within 
the reach of this regulation. 
An exception to this rule is an employment agreement for a 
certain period of time exceeding three years, which has only 
been extended once for a period less than three months. In 
his case no permanent service is created. 
If after the creation of the permanent service the employer 
wishes to terminate the employment agreement, the period 
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of notice -which depends of the duration of the employment 
relationship- is to be calculated as from the date of the first 
employment agreement (inclusive the interruptions) (see 
paragraph 1.2). 
 
Purpose To ease the use of short-term contracts on the one hand and 
on the other hand to protect employees who constantly have to deal with this 
kind of contracts. 
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4. Labour regulation 2000 BES 
 
4.1 What does the Labour regulation 2000 BES cover? 
 
Content of the 
Regulation The Arbeidswet 2000 BES contains rules with regards to: 
• Working hours, period of rest and timetable 
• The maximum working hours per day 
• The maximum duration of the labour per week 
(calculated over four weeks) 
• Overtime 
• Nightshift 
• Standby-shift (consignment service) 
• Labour on rest days, Sundays, and holidays 
 
The Arbeidswet 2000 BES contains to these matters what 
is allowed and what is not allowed, how long the labour 
should be, under which conditions one may work overtime 
etc. 
 
The Arbeidswet 2000 BES also has regulations with 
regards to: 

• Labour by children 
• Dangerous and nightshift by youths (is the same as 
  the Arbeidsregeling 1952) 
• Labour by domestic personnel (“live in”) 
  Purpose New regulations of labour laws, which are on one hand 
  more flexible and on the other hand give more securities. 

 
4.2 Some differences with Arbeidsregeling 1952 
Group of Employees:  
The Arbeidsregeling 1952 has several rules for different 
groups of employees. The differences originate because of 
the several applicable labour regulations for example the 
regulations regarding the hotel and catering industry, the 
labour regulation regarding casino, etc. 
In the Arbeidswet 2000 BES there exists only difference 
between schedule workers and non- schedule workers. 
The first mentioned are employees who work on different 
hours (outside the regular office hours). 
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Horeca  
Hotel and catering industry because of the fact that 
hotel, restaurants and casinos are sensitive to 
international competition and are very labour intensive, 
under the present circumstances the government has 
chosen for different rules for these sectors. 
 
Timetable  
Under the Arbeidsregeling 1952 deviated timetables 
should be approved by unit SZW (Labour affairs). Also, every deviation of a 
timetable was considered to be overtime, unless Unit SZW (Labour affairs) 
has given prior approval. 
 
Under the Arbeidswet 2000 BES timetables don’t have 
to be approved by Unit SZW ( Labour affairs). Time able for schedule 
workers needs to be sent to Unit SZW (Labour affairs) for notification. The 
Head of the department of Labour affairs (unit SZW)has the right to forbid certain 
timetables. 
 
Incidental deviation of the timetable is possible, if the 
employee is notified 48 hours in advance. 
 
Working hours The Arbeidsregeling 1952 has a working hour of 40 
hours per week, but for several employees there exists 
longer working hours because of the Labour regulations. 
If the weekly labour hours is exceeded, than there is 
overtime. 
 
The weekly working hours under the Arbeidsregeling 
2000 BES is 40 hours (non-schedule workers) or 45 hours 
(schedule workers). The working hour for schedule 
workers is longer because this it doesn’t contradict 
existing timetable. 
 
The determination of the working hours is per four weeks 
which means that one can shuffle with the hours without 
there being overtime. The possibility to shuffle is limited 
by the maximum allowed hours per day, which is 10 hours 
for non-schedule workers and 10 hours for schedule 
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workers. 
 
 
 
Permits  
For the application of non-regular time tables, to work 
overtime, and for deviation of the time tables under the 
Arbeidsregeling 1952 prior permit of Labour affairs was 
necessary. 
 
The Arbeidswet 2000 BES doesn’t contain a prior 
approval. But employees can complain about certain 
matters, after which measures can be taken. Parties can 
appeal decisions of Labour affairs. 
 
Rules of 
protection The Arbeidsregeling 1952 doesn’t contain legal rules to 
protect “weak” employees, such as employees who work 
nightshift. The protection is being given through the 
individual permits. 
The Arbeidswet 2000 BES contains special protection 
rules for employees who work nightshift or have standby 
duty. 
Sanctions  
Sanctions under the Arbeidsregeling 1952 are 
minimum (the maximum penalty is US$. 335,-- per 
violation). 
The Arbeidswet 2000 BES has modern penalties and 
makes difference between a felony and a 
misdemeanor. The maximum penalty for a felony 
is an imprisonment of maximum 4 years and/or a 
fine of maximum US$. 55.866,- the maximum 
penalty for a misdemeanor is an imprisonment of a 
maximum of one year and/or a fine of a maximum 
of US$. 13.966,- 
 
Domestic Personnel  
For the domestic personnel there are under the 
Arbeidswet 2000 BES, in contrary to the 
Arbeidsregeling 1952, certain rules of protection (see chapter 5). 
 
Prohibition of child 
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Labour The prohibition of child labour applies to children up to, 
and including 14 years of age (Arbeidsregeling 1952 up 
to 14 years of age). This, in connection with the 
forthcoming ILO-treaty 182 which will come into force 
regarding the banishment of the worst cases of child labour.  
Equal to the former regulations children may 
perform work that is commonly performed by children or 
that physically and mentally don’t require too much from 
the children or is dangerous to the children (paper 
delivery, packing up the goods at the supermarket etc.) 
as long as these activities don’t occur during school time 
and not before 7.00 o’clock or after 19.00 o’clock. 
 

4.3 Schedule workers / non-schedule workers 

 
Two groups  
In the Arbeidswet 2000 BES a difference is made 
between schedule workers and non-schedule workers. For 
both groups there are different rules as to the working 
hours, time tables etc. It is important to know if an 
employee is a schedule worker or not. 
 
Definition According to the Arbeidsregeling 2000 BES a schedule 
worker is a worker whose regular working hours (not 
overtime) are mostly: 
 

 
average of four weeks is 45 hours with a maximum of 10 
hours per day (not including overtime). 
Nightshift In case of nightshift and standby shift different rules 
applies (see paragraph 4.8 and 4.9). 
Longer duration of 
Labour The director of the Directorate of Labour based on a 
petition (of the employer) can determine longer labour 
hours, regarding the schedule workers as well as 
regarding the non-schedule workers. 
Article of law Articles 8, 14 and 24 Arbeidsregeling 2000 
 
 
4.5 Working hours and resting hours 
Non-schedule 
Workers  
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The resting hours for non-schedule workers are: 
• The period between 20.00 o’clock at night and 7.00 
  o’clock in the morning 
• Two time table free parts of the day (may be 

            continuous, for example on a Saturday) 
• Sundays 
• Holidays 

 
The regular working hours may not fall within the resting 
period. If one is obligated to work during this period, this 
is considered as overtime and has to be paid accordingly. 
 
Store personnel  
For store personnel the time of 20.00 o’clock may be 
later if the official hours of closing are later. The resting 
time begins half an hour after the official closing time. 
 
Schedule workers  
For schedule workers there is another 
regulation. The resting hours of a schedule worker are the 
following: 

• Daily the period that lies before and after the working 
  hours according to his timetable, taking into 
  consideration that his resting period per 24 hours 
  (continuously) has to be (continuously) a minimum of 
  11 hours. This resting period may be reduced once 
  every seven days to a minimum of eight hours 
• The weekly day off according to his time table (this 

       has to be on a Sunday once every seven weeks) 
• Once every week a part of a day prior to or after 13.00 

             o’clock 
• Five holidays per year 

            In case of holidays special rules apply (see paragraph 4.8). 
 
Obligation to report  
Time tables for schedule workers have to be reported to 
the Labour affairs (see paragraph 4.12). The 
Head of the social and the Labour affairs (Unit SZW) has the power to forbid the 
time table in certain cases. 
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4.6 Pause 
Pause  
The period during which the employee has to work has to 
be interrupted for at least half an hour after five hours of 
work, overtime included. An interruption of less than 
fifteen minutes doesn’t count as a pause. For employees 
in a full continue shift separate rules apply (see paragraph 4.10). 
Working on  
It is forbidden to have the employee work on during the 
pause other than by way of overtime. 
 
Stand by  
If the employee has to stay available during the pause to 
go to work if he’s called upon, then this can be considered 
as consignment (see paragraph 4.9). 
 
 
 
4.7 Overtime 
Overtime  
There is overtime in the following situations: 

• If the employee works during his period of rest 
• If the employee works longer than the maximum 
  period of labour per day or per week. 

  
Mind you, in case of a part time contract of for example 
20 hours per week, there is only overtime if the regular 
40 hours per week is exceeded (or for schedule workers 
45 hours per week). Only if parties make other 
arrangements other rules will apply. 
  
If the employee is called upon when standing by there is 
also overtime (see 4.9). 
 
Period of labour  
The maximum time of labour inclusive overtime for 
non-schedule workers is 11 hours per day and 50 hours 
per week, considering that the total period of labour 
inclusive overtime calculated over 13 weeks may not 
exceed 45 hours. 
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The maximum time of labour inclusive overtime for 
schedule workers is 11 hours per day and 55 hours per 
week, considering that the total period of labour inclusive 
overtime calculated over 13 weeks may not exceed 50 
hours. Equal to non-schedule workers schedule workers 
may work 10 hours of overtime above their regular hours 
calculated over four weeks. 
 
 
For nightshift there is a maximum period of labour 
inclusive overtime of 9 hours per day considering that this 
may not exceed 45 hours per week calculated over a 
period of 13 weeks (see paragraph 4.8). 
 
Compensation  
Overtime has to be compensated by a surplus above the salary of 50%. 
The employee and employer may agree by writing that 
overtime is not to be paid in money but in time-back (1,5 
hours per 1 hour overtime). 
 
Partly overtime hours will always be rounded up to half 
hours. Overtime which doesn’t exceed 15 minutes per day 
and which is not on a regular basis is not considered as 
overtime. 
 
Extra Compensation  
In certain cases above the normal overtime compensation 
an extra compensation should be paid. The total compensation will then exceed 
150%. 
 
Overview  
The total compensation for non-schedule workers for every hour overtime is as 
follows: 
 
Situation     Compensation                  

(Incl salary) 
exceeding the maximum period of 
labour (per day or after 4 weeks)    150% 
overtime on the day that the employee 
is free according to his work schedule   175% 

overtime on a rest day      200% 
overtime on a holiday      250% 
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The total compensation for schedule workers for every 
hour overtime is as follows: 
Situation       Compensation 

(incl. salary) 
exceeding the maximum period of 
labour (per day or after 4 weeks)    150% 
overtime on the day that the employee 
is free according to his work schedule   175% 

overtime on a rest day      200% 
overtime on a holiday      250% 

overtime in combination with nightshift   175% 
 
Conditions  
If the employer calls upon the employee to work overtime 
during a day which the employee is free according to his 
work schedule, than a minimum of three hours overtime 
should be paid. 
 
If the labour hours per day inclusive the overtime is a 
minimum of ten hours, the employer is obligated to give 
the employee a hot meal or a compensation to be used 
towards a hot meal. 
 
An instruction to work overtime has to be given by the 
employer to the employee the soonest possible. When 
instructing the employee to work overtime the employer 
has to take the interests of the employee into 
consideration. 
 
Overtime obligatory?  
The Arbeidswet 2000 BES doesn’t answer the question if 
the employee can refuse overtime if there is no obligation 
to work overtime. This question has to be answered 
through the labour laws. In general an instruction to 
work overtime may not be denied without a valid 
argument. 
 
 
4.8 Nightshift 
Definition  
Nightshift is when a schedule worker works according to 
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his schedule on or after 0.00 o’clock and before 6.00 
o’clock, other than by way of overtime. 
 
Duration of the Labour  
The duration of the labour in a nightshift, the pause not 
included, is a maximum of 8 hours (overtime included a 
maximum of 9 hours). Furthermore the duration of the 
labour for schedule workers who work on a nightshift is 
not 45 but 40 hours per week, calculated over a period of 
time of 13 weeks (when including overtime a maximum of 45 hours). 
Work schedule  
The work schedule of an employee who works 
nightshift has to comply with the following conditions: 
 
• the employee may only work a maximum of 14 times a 
  nightshift in a period of 4 weeks (unless it concerns a 
  specific night job for example night security or 
  personnel of the hotel and casino industry); 
 

• the employee should have a continuing resting period 
  after a nightshift of: 

a. a minimum of 12 hours if the nightshift ends before 
or at 2.00 o’clock 

     b. a minimum of 14 hours if the nightshift ends after 
          2.00 o’clock 
• the period of rest mentioned above may be cut in a 
  continued period of 7 days to 8 hours; 
• the employee has a resting period of a minimum of 48 
  hours if he has worked continuously 6 times in a 
  nightshift. 
 
 
4.9 Standby shift 
 
Definition  
Under consignment is understood: a period of time 
between two continuous shifts or a pause, during which 
the employee is obligated to stay in touch to get back to 
work in case of unforeseen circumstances. 
 
In case of so called split-shifts or shifts that have been 
discontinued, for example when the employee has to work 
early in the morning and in the afternoon, there is no 
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consignment if the employee doesn’t have to stay in touch 
during the break. 
 
Several prohibitions  
It is forbidden to force a consignment on employees 
younger than 18 years of age. 
Per 4 weeks during a period of 14 continuous days no 
consignment may be forced to an employee. 
Also no consignment may be forced in combination with a 
nightshift on the same day. 
Duration of the Labour  
If the consignment also includes the period between 0.00 
and 6.00 o’clock, than for the schedule workers is not 
applicable the normal working period of 45 hours, but the 
duration of labour calculated in a period of 13 weeks is 
not more than 40 hours a week. Other than this the 
duration of labour will stay the same. 
 
The labour as a result from the consignment, doesn’t 
count for the calculation of the normal period of labour 
(with or without overtime) as mentioned in paragraph 4.4 
and 4.7 
 
Compensation 
The labour time which has to be compensated during the 
consignment is the real time the employee has worked 
when called upon. 
 
One call or several calls within half an hour are considered 
to last at least half an hour, if after the employee has 
worked during consignment and within half an hour he is 
called upon, the period which lies between has to be 
compensated as if during that period one has been 
working. 
 
Labour conducted during standby has to be paid as 
overtime. 
Stand by Compensation  
Unless agreed otherwise in writing, the employer decides 
which employee has to bare consignment notwithstanding 
if the employee is called upon or the employee has 
worked. The compensation is 1% of a month salary before 
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deductions. This compensation may not be deducted from 
the compensation that has to be paid if the employee is 
called upon. 
 
 
4.10 Full continue shift 
Definition  
Under labour in a full continue company is understood: 
labour in a company which is continuously being run 
during 24 hours a day such as parts of the medical sector 
and the oil refinery. 
Special rules  
For employees who work nightshift the following applies: 

• the day of rest should be once in every 13 weeks on a 
     Sunday 

• if the work doesn’t allow, the pause can be taken later 
  than after 5 hours of work 
• there is no maximum period of labour inclusive 
  overtime per day 
• the period of labour inclusive overtime is a maximum 
  of 60 hours per week. The time of labour without the 
  overtime is 45 hours per week (in case of a nightshift 
  also 45 hours per week) 

 
For consignment shift (see paragraph 4.9) there is for 
schedule workers in a full continue shift a 14 day 
consignment free period, consignment shift in 
combination with nightshift is forbidden. The consignment 
compensation is not applicable. 
 
 
4.11 Administrative obligations for the employer 
 
List of employees  
Every company should hang a list of employees 
in a place where the employees have free access to. This 
list gives a systematic view of the various functions in the 
company and the amount of employees, and also the 
period of labour and work schedule in the company and 
the period of rest. The model of this list is equal to the list 
according to the Arbeidswet 1952. 
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Obligation to Inform  
Lists that contains working schedule for schedule workers 
have to be submitted to the Directorate of Labour. This 
also applies to structural changes in the lists. 
 
Incidental changes  
If an employee incidentally has to work longer or shorter 
than according to the work schedule, (in connection with 
the possibility to move working hours between days; see 
paragraph 4.4) than he has to be notified 48 hours in 
advance. 
 
Prohibition HEAD S.Z.W. 
The Head of the social and the Labour Affairs ( SZW)can forbid a work 
schedule regarding an employee or a group of employees 
or can give binding instructions regarding this schedule if: 

• he is of the opinion that there is no schedule work 
            necessary in this company 

• he is of the opinion that this is the case because of the 
            health (risk) of the employee or employees. 
 
Register of Personnel  
The employer is obligated to hand over a register of 
personnel if asked by the Directorate of Labour. The 
register of the personnel contains the names, dates of 
birth, and nationalities of the employees. Regarding 
employees who are not allowed by law in the BES Island, the number and the 
date of the permit should be mentioned. 
 
Register of overtime  
The employer should have a register of the overtime that 
is being worked in his company and is obligated to hand 
this over to the Directorate of Labour. The register of 
overtime contains the names of the employees who has 
worked overtime, the date of the overtime and the 
duration of the overtime per employee. 
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4.12 Date the regulation becomes in effect and 
transitional Regulation 
 
Date of Effectiveness  
The date of effectiveness is august 1, 2000. 
 
Transitional Regulation  
There is a transitional regulation of 12 months. This may have effect for existing 
(collective) labour agreements, 
regulations and approved timetables. 
Agreements  
Existing agreements or regulations which differ in a 
negative way for the employees from the regulations of 
the Arbeidswet 2000 BES will stay in effect for a 
maximum of one year after this regulation has become 
effective. As far as the Arbeidswet 2000 BES makes it 
possible to create differences adverse for the employee, 
these differences may stay in effect after that year. 
Negative effect for the employee  
If implying one of the regulations of the Arbeidswet 
2000 BES has a negative effect for the employee regarding a 
similar regulation from the Arbeidsregeling 1952, than the 
adverse regulation may only become in effect after 12 
months, unless the employee agrees by writing that the 
regulation becomes in effect on an earlier date, or if it is 
agreed by collective labour agreement that the regulation 
becomes in effect on an earlier date. 
 
Labour regulations  
The employer who at the time the Arbeidswet 2000 BES 
becomes effective has an approved timetable based on 
the Arbeidsbesluit BES I, the regulation regarding the hotel 
industry and the regulation regarding casino, where the 
working hours are more than 45 hours per week, is 
considered to have the approval of the Head of the social and Labour affairs, to 
let the employees work the longer hours, for a maximum of 12 months. 
 
For employees in a bakery who falls under the 
Arbeidsbesluit BES II, there is a special rule set forth in article 40. 
 
Cutting the wages  
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The prohibition to adjust the wages of the 
employees to reduced working hours as a consequence of 
the Arbeidsregeling 2000 becoming in effect, has lapsed 
as per January 1, 2001. 
 
 
5. Domestic personnel 
 
Former regulation  
To the domestic personnel the regulation of the 
Arbeidsregeling 1952 doesn’t apply, because this 
regulation only applies to work done in a ‘company’. The 
private house holding doesn’t fall under this category. 
 
New regulation  
In the Arbeidswet 2000 BES (as of august 1, 2000) 
there is a stipulation regarding domestic personnel, which 
stipulation contains norms the employer has to take into 
consideration. 
 
Working hours The working hours are a maximum of 11 hours per 
day and 55 hours per week. Overtime has to be 
compensated at 150%. 
 
Pause  
After 5 hours of work there should be a pause of at least 
half an hour. Labour during the pause should be 
compensated at 150% 
 
Resting period  
The hours between 22.00 and 6.00 o’clock are considered 
to be the resting period unless the labour relates to 
nursing which occurs between said periods. Labour within 
these hours should be compensated at 150%. 
The employee has the right of one day of rest every seven 
days. Labour performed on the day of rest should be paid 
at a rate of 200%. 
 
Holidays  
The employee is exempted from labour on holidays with 
the retention of salary. Labour on a holiday is 
compensated at 200%. 
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Minimum salary  
The minimum salary of domestic personnel is as of 1-12-2004, a minimum per 
hour salary. (See folder Gross hourly minimum wages), with the understanding 
that the sums mentioned hereafter regarding board and lodging 
(life in personnel) or meals (nonresident personnel) may be subtracted from the 
salary. 
 
Board and lodging 
US$.167,60 for the BES Island 
 
Breakfast or a sandwich 
US$.0,85 for the BES Island  
 
A warm meal 
US$.2,79 for the BES Island  
 
 

 
 
 

13. Labour decree hotels, restaurants and casino’s 

 
Introduction 
 
Due to the fact that hotels, restaurants and casinos are very sensitive 
to international competition and very labour-intensive, the government 
has chosen, in the present circumstances, to establish special rules for 
these branches. 
 
As from September 23rd  2000 for these branches the following rules 
apply, that are different from the Labour Decree 2000: 
 
Duration of labour 
Working hours per week will be a maximum of 48 hours, 
calculated over a period of four weeks, taking into account that a 
working day may not be longer than 10 hours. 
Working hours per week, including overtime can be 55 hours 
maximum, calculated over a period of four weeks, taking into 
account that a working day may not be longer than 11 hours. 
In other words: the determination of hours worked will be done over a 
period of four weeks, as a result hours can be shifted. 
• Working hours per nightshift, not including pause, will be a 



 

 62 

maximum of 81/2  hours per day (nightshift is when the employee 
works according to his work schedule between midnight and six a.m.) 
 
Hours of rest and pause 
• The weekly day of rest of the employee according to his work-schedule 
  (the day of rest has to be a Sunday at least once every 13 weeks). 
On a daily basis, the time before and after his working hours, taking 
into account that per 24 hours there will be at least 11 
uninterrupted hours of rest. 
• Holidays 
 
Every day an employee works more than six hours, the working time has 
to be interrupted by an interval of at least one half hour, unless service 
does not allow for this. 
 
Overtime 
Overtime may result from: 
• Working longer hours than the maximum number of working hours 
allowed per day or per week and entitles to a special rate of 150%. 
• Working on the day of rest of the employee or on a public holiday 
and entitles to a special rate of 200%. 
Employer and employee can agree in writing amongst themselves that 
overtime will not be paid in money but in time-back. 
 
If the employer calls on the employee to work overtime on a day on which 
he is not supposed to work, the overtime is assumed to have lasted at 
least three hours. 
If overtime takes place and the total duration of work and overtime is at 
least ten hours, the employer is obliged to provide the employee with a 
hot meal or sufficient financial compensation to this purpose. 
 
Stand-by duty 
This is the period between two consecutive shifts during which the 
employee is obliged to be on call. 
 
While on stand-by duty, as payable working time is regarded the time 
worked in reality as a result of a call to duty. One call or more calls within 
one 1/2 hour, are supposed to have lasted at least one 1/2 hour. 
Work performed during stand-by has to be paid as overtime. 
 
The director is entitled to attach additional conditions to the 
duration of working hours (including overtime), pause and hours 
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of rest with regard to an employee or a group of employees. 
Attention: all other stipulations of the Labour Decree 2000  will remain applicable, 
such as: 

• the prohibition of child labour for children under 15; 
• the employer decides in principle whether his employees are 
  schedule-workers or not by establishing the work schedule; 
• a list of employees needs to be posted in every enterprise; 
• list of employees with work schedules for schedule-workers need to 
  be sent to the  Labour Affairs (SZW) for information; 
• the employer is obliged to produce a personnel register to the 

    Head of the Social and labour affairs upon request; 
• the employer is obliged to keep a register of overtime performed 
  within his enterprise and to produce this upon request by the 
  Labour Affairs; 
• a criminal offence is punishable with imprisonment of a maximum 
  of four years and/or a fine of a maximum of US$.55.866,-; 
• a violation is punishable with imprisonment of a maximum of one 
  year and/or a fine of a maximum of US$.13.966,-. 

 

 
 

14. Decree on dismissal and free legal aid 

 
I. 
As from August 1st 2000  on the Termination of 
Labour Agreements has been changed. (Beëindiging overeenkomsten 2000 
BES). 
 
Next to already existing exceptions (employees of public institutions, 
teachers and university lecturers, clergymen, domestic aids of private 
persons) the National Ordinance on the Termination of Labour Agreements 
will also not be applicable to the labour contract of the director of a 
company. 
 
Nor will there be the need to obtain prior permission to dismiss (next to 
cases of a compelling reason, mutual consent, trial period) in case of 
bankruptcy and in case of a continued/not continued labour contract of 
fixed duration when termination takes place at the time agreed upon. 
(There are two exceptions to this rule: an indefinite labour contract that 
has been followed up by a fixed term contract and the labour contract of 
the same employee who has been in the service of several employers 
who, in all fairness, can be seen as each other’s successors). 
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II. 
When ending a labour contract the following needs to be considered: 
 

o Invalid resolutive conditions: 
 

• Each stipulation that ends by right an employment relationship for 
  reasons of marriage, pregnancy or delivery of the employee is null and 
  void. 

o Invalid notice of termination of the employment relationship: 
  The employer may not give notice - this will be null and void - in the 
   following situations: 
 
A. 
• during the first year of illness; 
• during pregnancy/maternity leave of the employee; 
• during the period that an adult employee (a minor employee whose 
  employment relationship has lasted at least six months) was unable 
  to perform the agreed labour due to compulsory military service. 
With regard to the above mentioned situations different arrangements 
may be made by way of collective labour agreement. 
 
 
B. 
• In case of marriage of the employee; 
• In case of membership of a trade union or trade union activities 
  unless these activities are performed during working hours of the 
  employee and the employer has not agreed to this on reasonable 
  grounds. 
 

o Period of notice: 
  
In principle the period of notice that the employer has to take into 
account nowadays is dependent on the duration of the employment 
relationship: 
a. shorter than five years: one month 
b. five years or more, but shorter than ten years: two months 
c. ten years or more, but shorter than fifteen years: three months 
d. fifteen years or longer: four months 
By means of collective labour agreement or written agreement this 
period may be shortened. 
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o Day of notice 
 
Notice can be given on any day, in other words the labour contract can 
be ended on any given day (this does not necessarily have to be the 
end of the month, of the quinsena or of the week) unless another day 
has been assigned by written agreement or regulation. 
 

o Furthermore when giving notice the employer has to take into 
account a.o.: 

• the rules of seniority in case of gradual dismissal; 
• that in case of dismissal due to behavior of the employee this has to 
  be reproachable in principle 

 

 
 

15. Working hours, pause, periods of rest and overtime 

 
 

THE Arbeidswet 2000 BES 

 
The Arbeidswet 2000 BES  ( provides rules regarding among other things: 
working hours, pause, periods of rest, labour in full continuous 
service, overtime, child-labour, night work, dangerous labour and 
labour of domestic personnel. 
 
The Arbeidswet 2000 BES is applicable to wage-earners earning less 
than the premium of the Sickness Insurance. 
Civil servants, sailors, stevedores and self-employed workers are not 
covered by the policies of the Labour Regulation. 
 
In applying the Labour 
 Regulation the term wages refers to all income 
derived from work performed in the same business with the exception of 
payments made for e.g. overtime worked. 
 
On 1 August 2000, at the initiation of the Arbeidswet 2000 BES a 
difference has been made between schedule workers (these are 
employees working at different periods (outside of regular office hours) 
and non-schedule workers. 
In the Labour Regulation different rules apply for these groups regarding 
working hours, work schedules etc. 
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In this folder we will pay special attention to the legal regulations 
regarding: working hours, period of rest and overtime 
 
A. NON-SCHEDULE WORKERS 
Working hours 
 
maximum 10 hours per day and a maximum average of 40 hours 
per week, calculated over a period of four weeks. 
working hours including overtime amounts to a maximum of 
50 hours per week calculated over a period of four weeks with the 
understanding that the total working hours per day including 
overtime should not exceed 11 hours and the working hours per 
week should not exceed 45 hours calculated over a 13 week period. 
Deviation is possible by collective labour agreement (cIa). 
 
 
Pause 

• The period during which the employee has to work has to be 
   interrupted for at least half an hour after five hours of work, 
   overtime included. 

 
Periods of rest 

• the period between 20:00 o’clock at night and 7:00 o’clock in the 
  morning 

 
• two time table free parts of the day (be they connected or not, 
  example the entire Saturday or Saturday morning and Monday 
  morning) 
• Sundays 
• Holidays 

 
B. SCHEDULE WORKERS 
  
Working hours 

• maximum 10 hours per day and a maximum average of 45 hours 
  per week, calculated over a period of four weeks. 
• working hours including overtime amounts to a maximum of 

     55 hours per week calculated over a period of four weeks with the 
  understanding that the total working hours per day including 
  overtime should not exceed 11 hours and the working hours per 
  week should not exceed 50 hours calculated over a 13 week period. 
  Deviation is possible by collective labour agreement (cia). 
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Just as non-schedule workers, schedule workers are allowed to work 10 
hours maximum beyond their regular weekly working hours calculated 
over a period of four weeks. 
 
Pause 

• the period during which the employee has to work has to be 
  interrupted for at least half an hour after five hours of work, 
  overtime included 

   
Periods of rest 
 

• Daily the period that lies before and after the working hours 
  according to his timetable, taking into consideration that his resting 
  period per 24 hours (continuously) has to be (continuously) a 
  minimum of 11 hours. This resting period may be reduced once 
  every seven days to a minimum of eight hours; 
• The weekly day off according to his time table (this has to be on a 
  Sunday once every seven weeks) 
• Once every week a part of a day prior to or after 13.00 o’clock 
• at least five holidays per year. 

 
C. FULL CONTINUOUS SHIFT 
 
Labour in a continuous company is: labour in a company which is 
continuously being run during 24 hours a day 7 days a week, such 
as parts of the medical sector and the oil refinery. 
 
Working hours 

• maximum 10 hours per day and a maximum average of 45 hours 
  per week, calculated over a period of four weeks. 
• working hours including overtime amounts to maximum 60 
  hours per week. 

 
Pause 

• the employer has to grant the employee a pause of at least half an 
  hour on the day on which the employee works more than 6 hours, 
  unless the work does not allow this. 
  Periods of rest 
• daily the hours between the end of one working day and the 
  beginning of the next with the understanding that the periods of 
  rest per (continuously) 24 hours has to be at least 11 hours 
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    (continuously). This period of rest can only be shortened once in 
  seven days to eight hours; 
• the weekly day off according to his time table (which must be a 
  Sunday at least once every thirteen weeks); 
• at least five holidays per year. 

 
D. NIGHTSHIFT 

For employees who work according to a schedule between 0.00 o’clock 
and 6.00 o’clock, other than by way of overtime, different rules apply with 
regard to working hours, periods of rest and number of nightshifts. 
 
OVERTIME AND OVERTIME COMPENSATION 
There is overtime in the following situations: 
• If the employee works during his period of rest 
• If the employee works longer than the maximum period of labour 
  per day or per week. 
   
 
Please note: Part-timers are only entitled to overtime 
  compensation in cases where, had they been full-time workers; 
  they would have been entitled to overtime compensation (example 
  working on a rest day! Sunday or holiday and so on). This is 
  different if parties, if legally permitted, make other arrangements. 
    
Rules relating to overtime: 

• If the employer calls upon the employee to work overtime during a 
     day on which the employee is free according to his work schedule, 
     than a minimum of three hours of overtime should be paid. 

• If the labour hours per day inclusive the overtime is a minimum of 
     ten hours, the employer is obliged to give the employee a hot meal 
    or a financial compensation for a hot meal. 

• An instruction to work overtime has to be given by the employer to 
      the employee the soonest possible. When instructing the employee 
     to work overtime the employer has to take the interests of the 
     employee into consideration. 
 
OVERTIME COMPENSATION 
Situation         Compensation 

(in ci. wages) 
Exceeding the maximum working hours     150% 
(per day or after four weeks) 
Overtime during period of rest       150% 

Overtime on a scheduled day off     175% 
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Overtime on a day of rest       200% 
Overtime on an holiday        250% 
Overtime in combination with nighttime work (for    175% 
(for schedule workers only) 
 
Parties can determine higher but also lower overtime percentages in a 
collective labour agreement. 
 
Please note: the schedule worker who has to work according to 
his schedule on a holiday has to receive at least twice his wage 
(200%). Overtime on a holiday is 250% (see table). 
Further, employee and employer may agree in writing that instead of 
paying overtime in money it is compensated completely or partially in 
days off (time-back) according to the above mentioned overtime 
percentages. 
 
 
 
E. HORECA LEGISLATION 
 
As of 23 September 2000, exceptions apply for businesses in the hotel, 
restaurant and casino industry 
 
Working hours 
 
• maximum 48 working hours per week, calculated over a period of 
  four weeks with the understanding that the working hours per day 
  do not exceed 10 hours. 
• working hours including overtime amounts to a maximum of 55 
  hours per week calculated over a period of four weeks with the 
  understanding that the total working hours per day including 
  overtime should not be longer than 11 hours. 
• the working hours for the night-shift (if established by the 
  worker’s schedule that work is performed on or after 0.00 hours or 
  before 06:00 hours) are limited to maximally 81/2 hours per day 
  excluding breaks. 
 
Pause 
• the employer has to grant the employee a pause of at least half an 
  hour on the day on which the employee works more than 6 hours, 
  unless the work does not allow this. 
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Periods of rest 
 
• the day of rest must be a Sunday at least once every 13 weeks 
• daily the hours between the end of one working day and the 
  beginning of the next with the understanding that the periods of 
  rest per 24 hours will be at least (continuously) 11 hours. 
• holidays 
 
Overtime 
• Work performed beyond the working hours permitted per day or per 
  week: 150% 
• Work performed during the employee’s valid day of rest or a  holiday: 200% 
 
 
 
 
 
 
F. DOMESTIC PERSONNEL 
 
Working hours 
• 11 hours maximum per day and 55 hours maximum per week 
 
Pause 
• The employee should have at least half an hour pause after every 5 
   hours of work. 
   Periods of rest 
• The hours between 22.00 o’clock and 6.00 o’clock are considered to 
   be the resting period unless the labour relates to nursing which 
   occurs between said periods. 
• The employee has the right of one day of rest every seven days. 
• holidays 
 
Overtime 
• Performing work beyond the working hours permitted per day or 
  per week: 150% 
• Performing work during pause: 150% 
• Overtime during days of rest or holidays: 200% 
 
 LEGAL ADMINISTRATIVE REQUIREMENTS 
• Every business must have a list of employees visibly posted. 
• Labour list containing time tables for schedule workers must be 
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  sent to the Head of the Social and of Labour affairs. 
• Upon request the employer is obliged to present a register of 
  personnel. 
• The employer must maintain a register of overtime and is obliged 
   upon request to present same. 
 
SANCTONS 

 
The Arbeidswet 2000 Bes stipulates stricter punishments than 
the former law and there in makes difference between felonies 
(willful breaking of certain articles) and misdemeanor (none or 
partial compliance with injunctions, requirements or orders) 
 
• Punishment for a felony: imprisonment of maximum 4 years 
  and/or a fine of maximum US$.55.866, 
• Punishment for a misdemeanor: imprisonment of a maximum 
  of one year and/or a fine of a maximum of US$. 13’966,-. 
 
 

16. Pay for overtime and or holidays 

 
THE LABOUR REGULATION 2000 
Non-Schedule work(er) — v/s — Schedule work(er) 
The arbeidswet 2000 BES provides rules with regard to, among others: 
the working hours, pause, periods of rest, labour in full continuous 
shift, overtime, child labour, night labour, dangerous 
labour and labour by (live-in) domestic personnel. 
 
The Arbeidswet 2000 BES is applicable to workers earning wages equal 
to or below the premium-limit for health insurance. 
 
With the introduction of the Labour regulation 2000 on August V~ 2000, 
a distinction was made between non-schedule workers and schedule 
workers. There are different rules for both groups with regard to working 
hours, timetables etcetera. 
 
In this brochure special attention will be given to the difference between a 
non-schedule worker and a schedule worker and their respective pay for 
overtime and pay for work on public holidays. 
 
 
I. Non-Schedule work: 
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Labour, not being overtime, performed during regular office 
hours: 
- between 07.00 — 20.00 hrs.; 
- on the two-day parts (whether or not continuous) for example: 
all Saturday or only Saturday morning and Monday morning; 
- not on Sundays; 
- not on holidays. 
 
In other words: 
• Non-schedule workers are employees with a regular five/six day (on 
average not exceeding) 40-hours-working week 
 
II. Schedule work: 
• Labour, not being overtime, performed, according to a periodical 
  time table on different, in view of the nature of the enterprise 
  essential, hours and where as a result the working time falls 
  wholly or partially within the hours of rest (art. 2 Para 2 sub e 
  arbeidswet 2000 BES) as specified in article 9, first paragraph. 
 
 
• Labour performed, according to a periodical timetable where as a 
  result the working time falls wholly or partially: 
  before 07.00 and after 20.00; 
 
- on Sundays or days replacing Sunday; 
- on public holidays. 
 
In other words: 
• It is about (semi-) continuous services, hotel and catering industry, 
  casinos etc. 
• Schedule workers are employees on a five/six day (on average 
  max) 45-hour working week where labour may be performed on 
  different hours (outside regular office hours). 
 
Prohibition of certain timetables/working hours 
The Director is authorized to prohibit certain working hours or timetables 
in full or partially or to give obligatory recommendations if: 
a. the nature of the enterprise does not require labour during the 
    working hours mentioned; 
b. the health or wellbeing of the employee makes it advisable (art. 28, 
     third para). 
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WORKING HOURS SCHEDULE WORKER 
Working hours 
> Up to a maximum of 10 hours per day and an average of a 
    maximum of 45 hours per week, calculated over a period of four 
    weeks. 
Working hours (including overtime) 
> Working hours for schedule workers, including overtime, may be no 
   more than 11 hours per day and 55 hours per week, calculated 
   over a period of four weeks, with the understanding that the total 
   working hours including overtime, calculated over a period of 13 
   weeks may not be more than 50 hours.  
   Deviation from this rule is allowed by way of collective labour 
   agreement. 
 
WORKING HOURS HOTELS, RESTAURANTS AND CASINOS 
working hours may be 48 hours maximum per week, calculated 
over a period of 4 weeks, taking into account that working hours 
per day may not exceed 10 hours. 
 working hours including overtime may not exceed 55 hours 
per week, calculated over a period of 4 weeks, taking into account 
that working hours per day may not exceed 11 hours. 
> Working hours per nightshift (i.e. when the employee works according to his      
timetable from midnight or onwards or before 
06.00 hrs.’) excluding intermission may not exceed 81/2 hours per 
day. 
 
WORKING HOURS DOMESTIC PERSONNEL 
> May not exceed 11 hours per day and 55 hours per week. 
 
PUBLIC HOLIDAYS 
1. New year’s day 
2. The day after the Carnival parade  
3. Good Friday 
4. Easter Sunday 
5. Easter Monday 
6. Ascension day 
7. Whit Sunday (Pentecost) 
8. Queen’s birthday 
9• 15th of December “Kingdom Day” 
10.Christmas day (25 Dec.) 
11.Boxing day (26 Dec.) 
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12.Flag day: 6/9 Bonaire; 16/11 St.Eustatius; first Friday of Dec. Saba 
13.Labour day 
 
OBLIGATIONS OF THE EMPLOYER 
In principle it is the employer’s choice to decide, in view of the nature of 
the activities of his enterprise, whether scheduled work will be applied or 
non-scheduled. 
List of employees 
> Every enterprise needs to have a list of employees posted. 
> List of employees, specifying timetables for schedule workers, 
   need to be sent to the directorate of labour. 
> The list of employees provides a systematic overview of: 
• the various jobs in the enterprise 
• the number of employees 
• working hours and timetables 
• hours of rest 
  List of employees forms can be obtained from the department. 
  Register of personnel 
Upon request the employer has to produce a register of 
personnel. 
A register of personnel has the names, dates of birth and 
nationalities of the employees. Of employees on an admission by 
right (van rechtswege) in Bonaire, St Eustatius, and Saba the number and 
date of issue of the residence permit will be noted. 
Overtime register 
The employer is obliged to keep an overtime register and to 
submit this upon request. The register only has to cover one year in 
retrospect. 
The register gives: 
• the names of the employees who have performed overtime; 
• the date on which overtime was performed; 
• the duration of the overtime performed per employee; 
• the compensation. 
100 
 
 

17.  Special leave 

 
1. Introduction 
For some circumstances an employee does not have to take days off. For 
example when he or she is getting married or when a close family 
member has died. In principle, an employer is not obliged to pay when no 
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work has been done (no work, no pay). However, the employee can make 
use of special leave. The employee should make agreements with the 
employer about this beforehand. 
 
2. What is meant by special leave? 
Special leave is applicable when an employee gets time off because of 
special circumstances, while keeping his salary. The special circumstances 
under which the employee is eligible to receive payment are mentioned in 
article 1614c of the Civil Code. 
 
The law clarifies the term “special circumstances” only for a number of 
occasions. The suitability and duration for special leave in occasions that 
are not stipulated in law can be arranged in a written agreement, 
regulation or CLA (Collective Labour Agreement). 
 
3. Under what circumstances is an employee eligible for special 
leave? 
According to article 1614c of the Civil Code, an employee is eligible for 
special leave when legal obligations have to be fulfilled and as a 
consequence of special circumstances. 
According to law special circumstances are: 
• Delivery by the spouse of the employee, 
• Death and funeral of the housemates or close relatives in the 
  straight line undefined (parents, grandparents, great grandparents, 
  great great grandparents, children, grandchildren and great 
  grandchildren) and in the second degree of the side line (brother, 
  sister, brother in law, sister in law), 
• Exercising the right to vote, 
• An obligation laid down in a general decree or imposed by the 
  government. 
  However, this list of circumstances is not depleted. 
  Moreover, at the request of the employee, the employer can grant special 
  leave in other circumstances than described in the law. In these cases it is 
  to be decided by the employer whether circumstances justify this. 
 
4. What is the duration of special leave? 
It is stated in article 1614c of the Civil Code of the BES Island 
that an employee is eligible to receive payment for a relatively short time, 
to be calculated along the lines of reasonableness. It is up to the parties 
involved how to define reasonableness. 
In a written labour agreement, regulation or CLA the terms and conditions 
for special leave can be included. If there is no written statement, the 
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employer and employee have to define the duration of the special leave 
by mutual agreement. 
 
During elections, either for the island council or for parliament, every 
employer is obliged to see to it that those employees who are eligible to 
vote will have at least four consecutive hours off with pay on the day of 
the election, in order to participate in the voting. This does not apply to 
workers who, for one reason or another, already have four consecutive 
hours off during the hours of the voting (08:00 — 19:00). 
 
5. Is an employer allowed to cease payment during special leave? 
During times of special leave the employer must keep paying, unless pay 
during special leave is excluded in a written agreement or regulation. 
  
6. Is an employee allowed to save up special leave? 
Special leave cannot be saved up. Special leave is granted on the 
day/moment the special circumstance arises. 
An employer may not subtract special leave from the vacation days of the 
employee. In case the employer decides not to grant special leave, 
obviously the employee may decide for her- or himself to take a day off. 
When the employee does not have vacation days left, he may opt for an 
unpaid leave. 
 
7. What happens when an employee is or becomes ill during 
special leave? 
Special leave continues when the employee is or becomes ill during 
special leave. However, these days off cannot be used again after 
recovery from the illness. 
8. Is an employee eligible for special leave for visiting a doctor or 
a dentist? 
This is not regulated in the law. Everyone has to see a doctor, dentist, 
therapist or midwife once in a while. These visits cannot always be paid 
outside working hours. The employee then has to take a couple of hours 
off. Some companies keep paying the employees during these hours, 
some do not. It may be expected from the employee to plan these visits 
as much as possible on their own time. 
9. Some examples of special leave taken from CLA’s 
Some examples of special leave that are regulated in CLA’s: 
 
• Jubilee of service 
• Marriage of an employee 
• Taking out a marriage license 
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• Jubilee of the marriage 
• First Holy Communion, baptism, laying down a confession of faith. 
• Moving 
• Birthday 
• Medical examination for military service 
• Severe illness of parent, spouse or child 
• Official exams 
• Disaster, flooding, fire 
 
10. Conclusion 
The law is not very clear about special leave. Besides the cases mentioned 
specifically (see paragraph 3 above) there are the cases that are stated in 
regulations or CLA’s. Otherwise, employers and employees should 
mutually agree for which cases special leave is granted and for how long 
(hours or days). 
 
 

 


